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The Backward Society:
Static Inefficiency, Rent Seeking,
and the Rule of Law

Gordon Tullock

In my youth, I spent some time in China. I was deeply impressed by the fact
that a group of very energetic and intelligent people did not seem to be
producing very much and hence had a very low living standard. A careful
inspection turned up two obvious reasons for their relative poverty. First,
there was a very large number of economic institutions which promoted
inefficiency—government-sponsored monopoly, for example. Numerous and
detailed regulations which not only created monopolies but sharply reduced
efficiency were also very common. Second, the principal economic activity of
the more intelligent and better-educated citizens was not actually producing
things but attempting to achieve rents of one sort or another or at least to avoid
exploitation by achieving the favor and special consideration of the govern-
ment. It was obvious that this activity, although personally profitable, was
socially unproductive.

The purpose of this essay is to examine much the same model of a
backward society in a more rigorous and formal way. The first of these two
reasons, the existence of widespread government-sponsored monopoly and
detailed regulations of an inefficient character, has, of course, been discussed
by economists since Adam Smith. I propose to call these the static inefficien-
cies of the economy and I shall begin with a discussion of them.

After having dealt with the static inefficiencies 1 propose to turn to the
activity of getting a monopoly or getting some other government favor, i.e.,
rent seeking. Lastly, I shall briefly discuss one of the reasons that Western
states have been able, at least in the past, to keep these phenomena in check.
This is what is commonly called ‘‘rule of law,’’ although if the reader con-
tinues with the article that far he will find that in my opinion this is something
of a misnomer.

Turning then to the static inefficiencies, all economists are aware of the fact
that local monopolies generate inefficiency in economy. It has recently been
realized that the traditional analysis in which the welfare triangle was depicted
as the real social cost of monopolies is inadequate. There is also the resource
investment devoted to acquiring monopoly and this is a further and generally
larger social waste.! I propose, however, to leave this second activity, the
seeking of monopoly, until I turn to the third section of the paper and cur-
rently discuss only the static inefficiencies that come from the existence of
monopolies.
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These inefficiencies have been measured in a number of modern econo-
mies and, in general, the verdict is that the net loss, i.e., the welfare triangle,
is not all that great. I have no quarrel with these measurements although, of
course, they are subject to detailed criticism, but in the poorer part of the
world the situation is much more severe. There, monopolies are much more
common and in consequence the situation in which there are several monopo-
lies, all of which affect the single production process but which are not
themselves coordinated, is fairly common.

This situation of several monopolies in series is much worse than a single
monopoly. This has been known since Adam Smith. Not only is it inefficient
from the standpoint of the economy as a whole, it is inefficient from the
standpoint of the individual monopolies who have a very strong incentive to
coordinate their activities. As in medieval Europe, however, the political
situation is such that such coordination is normally not possible. The reader
will recall, for example, that the Industrial Revolution occurred in areas
which were not officially cities in order to escape the power of the guilds.

In the Third World, in addition to the natural problems of such coordina-
tion under these conditions, there is another difficulty. The government as a
whole tends to regard any even reasonably large organization as something
which requires careful attention and, in general, which must pay very large
amounts of graft. Under the circumstances, amalgamation, even on an infor-
mal level, is likely to attract the attention of the government, and the resulting
costs may well be greater than the benefits.

In addition to creating small monopolies all over the place, governments
very commonly engage in regulations which, from a standpoint of production,
are essentially arbitrary. The emperor Claudius rewarding the inventor of a
number of devices for reducing the labor input in construction, then prohibit-
ing the use of the devices because they would cause unemployment, is but one
of the innumerable examples which any student of the area can find. Indeed,
simply contemplating our Occupational Safety and Health Administration
(OSHA) or Environmental Protection Agency regulations will give a very
large number of examples.

In my opinion, detailed investigation of such regulations and their effects
is worthwhile, but we will simply assume that they raise the cost of produc-
tion. The fact that the regulations are continuously changing adds another cost
in that there is very significant risk involved in engaging in business in this
kind of unpredictable environmental change. Discussion of this, however,
will be put off until later when we discuss rent seeking and rent avoidance.

Let us consider the condition of the society in which these traditional
economic inefficiencies exist but in which there is no rent seeking, i.e., no
resources are put into attempting to achieve government-granted monopoly,
to change regulations in your favor, or to protect yourself against these ac-
tivities. The first thing to be said is that there would be a very considerable
waste but there would be no dynamic waste in the sense of resources invested
in attempting to make society less efficient for private gain.
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Everyone would be adjusting optimally to a peculiar environment. There
might be a prohibitive tariff on the import of automobiles and one guild might
have a complete monopoly on the manufacture of ball bearings for auto-
mobiles, but there will be efficient adjustment to the conditions. The situation
would be very much the same as if natural barriers such as expensive raw
materials or backward technology were causing difficulty. Human energy
would be devoted solely and specifically to efficient production subject to
these hazards.

Suppose, for example, that a monopoly has been given to an enterprise
which is not the lowest-cost producer, or regulations require the use of a
relatively inefficient production technique. In both cases, the society will be
poorer than if these regulations did not exist but economic adjustment to them
is exactly the same as if the permitted producer were the owner of a unique
natural resource or if the more efficient methods of production have not yet
been discovered. The waste would be a static but not a dynamic waste.
Resources would be devoted to improving efficiency given the conditions and
not to reducing efficiency, as they are under rent seeking.

No doubt the traditional economic writing was correct in pointing out
that these inefficient institutions were indeed both inefficient and important.
The fact that energy, capital, and invention, are devoted toward efficient
production under this system, however, even if that production is production
under handicap, does make it quite different from a rent-seeking society.
There are at least two cases of societies which came close to, although they
did not perfectly fit, this condition.

The British government in the sixteenth century, like other governments
in Europe, had an elaborate set of economic regulations which were continu-
ously changed. This led to large investments in courting the favor of the king,
and for that matter Parliament, in efforts to get monopolies. Thus, in 1620 or
thereabouts a very inefficient set of legislation was on the books.

Beginning with Charles I's difficulties with Parliament, however, the
government of England was substantially paralyzed on the economic front for
twenty years. Cromwell had his difficulties, too, and after the Restoration and
even more after the glorious revolution, the government of England did rela-
tively little to bring this antique legislation up to date. In consequence, all the
inefficiencies remained but rent seeking did not occur. This was, of course, a
period of very considerable progress, although much faster progress was
made later, partly because the regulations literally became obsolete, i.e.,
there was no longer anything for them to apply to, and partly because as a
result of the Smith-Bentham revolution the bulk of them were repealed.

Note that it is not true there was no rent seeking or that this was a
government conspicuous for honesty. Indeed, it was generally regarded as
one of the most corrupt in Europe. The king, who was responsible for actually
running the government, got his bills through Parliament more or less by
bribery, and the bribery consisted almost exclusively in offering rents in the
form of appointments or monopolies to individual members of Parliament.
But although this is the way the government ran, it was not a major phe-
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nomenon. Most Englishmen were little, if at all, affected by it except insofar as
part of their taxes went to pay for these bribes. Rent seeking was a major
activity on the part of a very small minority of people, but for the bulk of the
population it was irrelevant. The total cost was trivial over the economy as a
whole, and it did not cause any inefficiency in the bulk of the economy.

My second example is colonial United States. The colonies inherited
from England a set of detailed economic regulations, and on the whole made
efforts to enforce them. They did not, however, expand them or change them
very much and with time they fell into disuse. This was also a period of rapid
growth in the colonies. Thus, this kind of static waste, although certainly
important and worth both study and vigorous criticism, is not inconsistent
with a fairly rapid growth. What happens, in essence, is that the growth
comes from a lower base but it can be quite rapid. Needless to say, this is no
argument against getting rid of such unfortunate institutions. Each time you
get rid of them there is a spurt of additional growth which comes from eliminating
inefficiency added on to the regular growth pattern.

Let us now turn, however, to the situation in which energy in society is
devoted not to just making the best of a bad deal, but attempting to make the
deal worse because there are profits for individuals under those circum-
stances. This, of course, is rent seeking, a subject upon which a great deal has
been written.2 A brief outline of the rent-seeking argument will serve as
background for further discussion. Figure 1, therefore, is the classical rent-
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seeking diagram. We have some product which can be produced at cost C and
for which there is a demand shown by D. Quantity O would be produced at
the price of C in a competitive market. Suppose, however, it is possible to get
a monopoly either by private efforts or through government intervention. The
monopoly will now charge price P and sell Q units, making a profit equal to
the rectangle. The traditional argument was that the social cost of such an
activity was not the shaded rectangle, which was simply a transfer from the
customers to the owners of the monopoly, but the stippled triangle, which
represented a net deadweight loss. This argument is not really accurate and its
inaccuracy was apparently known by Adam Smith3 but was largely forgotten
by economists until I revived it.# Roughly speaking, the argument which we
now call the rent-seeking argument is simply that getting a monopoly whether
by influencing the government or by getting it privately is essentially a com-
petitive industry. Resources will therefore flow into the activity of getting the
monopoly and will continue their flow until the present discounted value of
the resource investment equals the present discounted value of the monopoly,
taking account of risk. Thus, the shaded rectangle is not a transfer from the
customers to the moncpolist, but something which the monopolist has ob-
tained by investment of resources and, hence, is a net social waste as well as
the stippled triangle. Thus, the waste of monopoly is much greater than the
traditional argument would imply.

So far I have not said anything very much about the cost of creating a
monopoly. It is quite probable, however, that it is in fact not the same as the
present discounted value of the shaded rectangle over the future. This problem
is discussed in greater detail in my article, ‘‘Efficient Rent Seeking.’”>

Note that it is not only monopoly which has these characteristics. Any
activity which transfers a rent from one person to another or which creates a
rent for someone has this characteristic. Thus, policemen are permitted to
accept small bribes from traffic offenders. Their activity may well prevent
traffic offenses just as readily as would a court fine. It will, however, lead
people into investing resources into becoming policemen and thus lead to
waste unless the sum of the policeman’s basic wage, plus his expected bribe,
is the amount necessary to attract appropriate quality people into police
activities.

Note that not only are people interested in obtaining this kind of rent, but
they will also defend it because its removal costs them something. Further,
people from whom the rent is extracted may, if possible, organize to fight
against the creation of the rent. Thus, the total resources involved in the fight
for and against the rent can have a value greater than the present discounted
value of the shaded rectangle.

So much for the foundations of rent seeking. There are several factors
which must be admitted to modify the above reasoning. The first of these I
will call the public interest cover and the second the public good problem.
Beginning with the public interest cover, economists normally like to assume
that everybody is perfectly informed and behaves rationally. It is hard to



The Theory of Public Choice - Il

James M. Buchanan and Robert D. Tollison, Editors
http://www.press.umich.eduftitleDetailDesc.do?id=7229
The University of Michigan Press, 2009.

The Backward Society 229

examine the special interest legislation of governments, however, without
realizing that there are certain elements of irrationality in it. It should be kept
in mind that the average citizen is not motivated to be particularly well
informed about government but he is motivated to vote in accordance with
what he knows. A special interest, therefore, if it wishes to get legislation
through Congress which will injure the average man but benefit the special
interest group, will have to cover their intentions well enough that a rather
casual newspaper reader will not realize what is happening.

This cover normally takes two forms. The first, of course, is simply
lying, i.e., false statements are made about what will happen. In some cases,
as for example the worry about unemployment if we do not put on protective
tariffs, the falsity of the false statement may not even be recognized by the
person who makes it. But, in any event, whether it is consciously or deliber-
ately a falsehood it is certainly untrue. But simple falsehood is less important
than the other methods of covering up the special interest legislation. The
second thing that usually must be done is to design the special interest inter-
vention in such a way that it looks as if it is devoted to public interest.

As a general rule, from a welfare standpoint, simply giving the special
interest group cash money raised by taxes is superior to whatever intervention
they are arguing for. They can get more money for the same cost to the
customer-taxpayer.

The reason this method is almost never used is that it would be too
obvious. It is necessary to fool the average man, at least to a small extent, and
hence a method of transferring funds to the special interest which is less
efficient must be adopted. This means that there is always an inherent element
of inefficiency in these special interest transfers. We can show this on figure 1
by assuming that the particular method of transferring power to the special
interest raises its cost in some way and hence that it wastes C’ per unit of
production. Thus its monopoly gain is only half what it would be if it had not
adopted the inefficient production technique.

There are many cases in which monopolies or at least some monopoly
power are conferred by regulations on production which do raise cost while at
the same time restricting competition. An obvious case is the restrictions on
the practice of medicine in the United States which require that people either
get no medical advice at all or buy high-quality medical advice even though
whatever is wrong with them might well be treated by a less skilled practi-
tioner. When the Carnegie Foundation funded the drive for the present ar-
rangements with respect to medicine they gave as objectives improving the
quality of medical care and providing the doctors an income suitable for their
status in society. They could have reached the second without the first and
everyone would have been better off. It would have, however, been a little too
blatant and hence would not have gone through the legislature.

Anyone with any knowledge at all of government activity in these areas
must realize that this kind of thing is very, very common. The waste costs are
presumably very large, although they are offset in part by a reduction in the
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total amount of rent-seeking activity. Unfortunately, as we shall see below,
this is not as much of a saving as one might hope.

If the voter-consumer is to be kept fooled, it is also important that
various special interest groups whose interests are at least partially contrary to
the interest group pushing for the particular bit of special interest legislation
not inform the voters. This is usually accomplished by buying them off, by
splitting part of the monopoly profits with them. This normally also involves
various special rules which are inherently inefficient.

Thus, rent-seeking activity, in addition to a direct waste from efforts to
achieve rent normally in the real world, will lead to considerable waste in that
inefficient production methods are required as a sort of disguise. Note once
again that this does not necessarily increase total waste because it lowers the
total value of the monopoly and hence the amount of rent seeking which will
be involved.

Another basic restriction on rent seeking under these terms is more
significant and tends to make rent seeking much less common than it other-
wise would be. This is a problem of the public good.®

In general, it is very hard to organize large groups to press the govern-
ment not to take action because individual members of the groups are aware
that their contributions make relatively little difference in the success, or lack
of success, of pressure group activities. Thus, each individual is likely to
refuse to participate or to participate at a quantity which is much below his
actual interest in the matter.

The result of this public good characteristic is that a great many interest
groups are not organized or if they are organized are relatively ineffective.
This means that many opportunities for generating monopoly profits or other
special benefits out of government activity are ignored simply because it is too
hard to organize a pressure group.

Unfortunately, and this is a point which has been made by many econo-
mists, the defense against specialized pressure group activity also suffers from
this kind of a public good problem and, hence, also tends to be under-
provided. The result is that since, in general, special interest groups tend to
spread the damage of their activity over a much larger group than they benefit,
there is a good deal of fairly large scale special interest activity. Further, as
pointed out by Wagner,” the professional politicians may act as entrepreneur
for these pressure groups with the result that the individual is called upon to
do nothing except to vote in his own interest. Much waste can follow.

Still, what we do observe is that it is hard to get large pressure groups
organized and that the number of such groups is not gigantic and the total cost
is as a necessity low. Suppose, for example, that the dry cleaners would like
to have a law passed prohibiting entry of other new dry cleaners and, hence,
permitting them to charge higher prices. Perhaps the law will provide that
there is some restriction on the quality of dry cleaning and that a board of dry
cleaners are to enforce this and they will, of course, decide that dry cleaning
which is cheap, as can be seen from its price, is below standard and should be
abolished.
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In this law, if enacted, there undeniably will be a loss from the monopo-
ly, but this will be a static loss in the terms of our previous discussion. The
actual resources invested in generating this particular monopoly are apt to be
very much less than its value simply because a great many of the dry cleaners
will choose to free ride on a minority. Indeed, Mancur Olson’s book would
have argued that the pressure group would have had to be organized around
something like a technical journal for dry cleaners. It would simply charge a
little more for its subscriptions than the actual cost of producing the journal
and then use the additional fund for lobbying.

Thus, the cost of the rent seeking in this case is apt to be quite small even
though once the monopoly has been organized the total social cost may be
very large. As long as we confine ourselves to consideration of these cases in
which large numbers of people have to be brought together in order to lobby
for the generation of rent, the actual costs in rent seeking are apt to be
relatively minor for the economy as a whole and, hence, the net waste from
rent seeking will tend to be small. This does not mean the problem is not
important because the monopolies or other inefficiences generated can be very
expensive indeed for society. But the costs are in the more traditional field
which we have chosen to denominate ‘‘static.”” The ‘‘dynamic’’ costs of rent
seeking are relatively modest.

As the number of people who are involved in the effort to achieve a given
rent goes down, however, the practicality of free riding on other people’s
activity declines. Therefore, although a fairly small privilege of some sort
would tend to inflict only modest costs on a society once it is established, the
rent-seeking activity necessary to get it may be a very significant addition to
that cost.

Suppose, for example, that a minor change in the tariff is proposed
which will benefit only one company because that is the only company pro-
ducing the particular minor product in the United States, and it is unlikely that
anyone else will move in even if it becomes quite profitable. It is clear that
enactment of this particular tariff change will have only a very modest effect
on the total economy, although, of course, that effect will be completely
negative. It is also clear, however, that the single company has motives to
invest funds in rent seeking and that there is no way it can free ride. Under the
circumstances, although the total static cost is small, the dynamic cost, i.e.,
the rent-seeking cost, is apt to be fairly close to the present discounted value
of the gains which they made over the years to the individual company.®
Suppose we are contemplating two types of government restrictions. One is a
single measure for the benefit of wheat farmers which will cost the country a
billion dollars a year. The farmers, being a hard group to organize, will put
not more than, let us say, fifty million into lobbying for it, The static cost is
great but the rent-seeking cost is small.

Let us contrast that to a large bundle of individual privileges offered to
individuals or corporations which sum up to about the same amount. Here we
would have a static loss once again of a billion dollars a year but the dynamic
cost, the cost of rent seeking, might go up to somewhere on the order of ten
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billion dollars. That is the present discount value of the monopoly at a 10
percent interest rate. Clearly this collection is far more expensive than the
single monopoly.

With smaller amounts of money invested in rent seeking in our public
good case, it is less likely that lobbying will be effective. The ten billion in
small lobbying activities is far more likely to get this large collection of small
rents than is the fifty million to get a single very large rent.

It should be pointed out that the farmers may get their rent through
another form of pressure. They may simply vote for whichever candidate
offers the best deal. This makes the politician himself the entrepreneur, but
note that there is once again a large cost here. The farmers are voting with
respect to only one issue, i.e., how much they will get out of the government
on this project. Their lack of concern for the other issues may lead to a very
significant cost. If each pressure group votes only in terms of benefiting itself,
the cost to society of this is the loss of the supervision over the government
which voters can provide. In a way, the farmers pay for their rent by granting
large grants to other people which hurt them. The cost may turn out to be
larger than the benefit even from that standpoint, but of course they don’t
notice this.

In any event, information is not free and it is unlikely that politicians will
be as good at organizing this kind of pressure group as a professional lobbyist
would be. Thus, although some ‘‘public good’’ pressure group activity and
rents will be generated by congressional entrepreneurs, the amount will be
smaller than would be generated if somehow or other the members of the
pressure group could be organized. The worst of all possible arrangements
would be to provide the farmers with the right to pass special taxes by
majority votes among themselves for the purposes of maintaining lobbies in
Washington. But note that that is what we are beginning to do with respect to
local governments. A local government is capable of putting a tax on its own
citizens for the purpose of maintaining a lobby in Washington and as time
goes by more and more of them are doing so. This, with respect to special
privileges for geographic areas, gets around the free rider and public good
problem and hence probably leads to a very large and very wasteful invest-
ment in rent seeking.

What we have been saying so far, then, is that the static inefficiences in
the economy which come out of rent-seeking activity are relatively indepen-
dent of the way in which the rent is created. If the beneficiaries are numerous
with the result that there is a great deal of free riding and avoidance of
contribution, then it is less likely that the rent will be created. But once it is
created it is just as bad as if it were created in the other way. Small privileges,
on the other hand, affect only a very few people and are individually less
costly although they may add up to very large sums over the whole collection.

In any case, there is an additional dynamic cost becaue normally a great
deal of resources compared to the size of the rent will be invested in the rent
seeking because it is not possible to free ride on the activities of others. Thus,



The Theory of Public Choice - Il

James M. Buchanan and Robert D. Tollison, Editors
http://www.press.umich.eduftitleDetailDesc.do?id=7229
The University of Michigan Press, 2009.

The Backward Society 233

once the government is so organized that the small benefits, particularly
individual benefits, are available, one anticipates that first a great deal of
resources will be put into getting them and second, as a consequence of this
large investment in resources, a great many of them in fact will be obtained.
The picture that I saw in China was of a very large number of local monopo-
lies and special administrative rules together with overpaid government offi-
cials on the one hand, and a very large investment of individuals in getting
possession of these various rents on the other. That is what could be expected.

In the present-day world the invention of the corporation permits ‘‘indi-
viduals’’ to be quite large, and it may be that one of the reasons for existence
of large corporations is the fact that their very size permits them to avoid the
free rider problem. In a way, the stockholders of a large corporation are a
collective group who have the right to put taxes on themselves for the purpose
of lobbying in Washington. This is true but that is not the way it goes in terms
of bookkeeping. The management simply allocates some of its resources to
maintaining a Washington office or bribing a congressman, but the effect is
the same.

As a result of this line of reasoning we can see that if most laws are broad
laws covering many people, there is apt to be very little in the way of rent
seeking and probably lower static inefficiency than would otherwise develop.
This was the situation in England in the eighteenth and nineteenth centuries
and the United States in the same period and this, of course, was also the
period during which those two countries achieved their immense economic
predominance. It turned out that their basic ideas were catching and the
Industrial Revolution and modern capitalism spread from them.

Today, we seem to be in the middle of a retrogression. Our laws are
immensely lengthy and detailed, they are frequently changed, and they are
subject to administrative discretion which permits specialized interests, even
very small ones, to get a positive return on investments in rent seeking. This
development has, of course, been accompanied by a general decline in the
relative growth rate in both England and the United States, although I would
not like to argue that it is the sole reason for that development.

It is notable that those countries which have been growth leaders in the period
since World War II have all in one way or another been areas where rent
seeking activity of this particular nature has been severely restrained. Specifi-
cally, they have all been countries where the export trade is of very great
importance. In general, it is not possible for a government of, let us say,
Sweden, to give any particular rents to someone who sells most of his prod-
ucts to South Africa.

It should be noted, however, that in Sweden, the economists classify the
economy into two parts, the export trade, which in Sweden makes up almost
half the economy, and what they call the sheltered areas where there is little or
no competition with foreigners. In the latter, rent seeking has had a major role
and that part of the economy is extremely inefficient. I am told the same is
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true in Switzerland, although there have been no formal studies in the matter.
I suspect we would find it true also in Japan.

The common market has had much to do with forcing European coun-
tries out of the rent-seeking mode. Elimination of most tariffs between Euro-
pean countries deprived the governments of control over their own markets in
many areas. The Brussels organization has devoted its time almost ex-
clusively to attempting to make up for this by establishing cartels but, except
in agriculture, it has always failed because there is always at least one country
that can do better under competitive conditions than it could under a monopo-
ly dominated by the other countries. This explains the very rapid growth in the
post—World War II period of those countries whose economy is dominated by
the export trade.

If I am right about this, we have coming up a nice test for the hypothesis.
England is moving into the common market and in fact is now in with the
result that a number of English industries are in very severe trouble and
others—for example, hotels and the service trades—are booming. If my hy-
pothesis is correct, the net effect over time is almost certainly going to be an
increase in the rate of growth in England even though it is going to be very
painful to those people who find it necessary to shift from one occupation to
another.

The economy of the United States, fortunately, is large enough that
foreign trade does not dominate its activities. To a large extent, our prosperity
in the nineteenth century came from the fact that the federal government was
relatively inactive, like the Brussels EEC, and the states found themselves in a
situation where the export trade (to other states) drove their economy. They
might not be shipping too much to Germany, but they were shipping a good
deal to Nebraska. The states, then, were prevented from developing a rent-
seeking economy by much the same things that are bringing it under control in
Europe. Unfortunately, this changed. The federal government developed far,
far more control and in fact began organizing cartels for the states, with the
result that rent seeking became much more prosperous. I would guess that the
same development will occur in Europe with time, but as one who wishes
Europe well, I hope it takes a very long time.

To continue with remarks on the present American situation, however,
although we have had an immense body of detailed regulations, the bulk of
them are general in the sense that they cover the whole United States, and tend
to be written in Washington. This kind of regulation is subject to a great deal
less in the way of rent seeking than local regulations covering specific com-
panies or individual plants. The reason, quite simply, is that there usually are
at least two or three different enterprises covered by each part of the regula-
tions and it is rare that their interests are exactly coincident. Thus there is
some free riding and some internal fighting within the group who might want
a regulation.

Another advantage is that our present regulation is essentially a very
recent development. The length of the federal register is increasing exponen-
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tially and this rapid increase seems to have proceeded more rapidly than the
institutional structure for rent secking can develop. The massive expansion in
development of specialists in Washington who know who is writing the sec-
tion on safety requirements for tennis shoes, know him well, and know how to
provide that he receives some (indeed 90 percent) of the gain if the regulation
is written in such a way as to produce a rent for someone, is not yet devel-
oped. Indeed, as far as [ can see, the payoff system, which was so important
in the countries where rent seeking has been going on for a long time, is still
very much in its infancy in the United States. In general, the bureaucrats and
politicians who write these regulations receive only the most modest and
indirect payoffs from the people who benefit from them.

Thus, although we are moving in the direction of a rent-seeking society,
we have by no means reached it. We have an immense amount of static
inefficiency as a result of government creation of monopolies or restrictive
regulation. Rent seeking, however, is still only a rather minor part of our
economy. Unfortunately, the trends point toward more and more rent seeking.
Unless something is done to stop these trends we may end up in the same
situation as the backward societies I have described.

This brings me, finally, to the rule of law. Giving the words rather
unusual meaning, I am going to discuss the use of a jury as the primary
enforcement mechanism.

Those who have read my previous work® know that I do not like juries. I
think that they tend to make mistakes, do not necessarily understand the
evidence, and, in particular, do not carry out the law if they do not feel that it
is **just.”’ [ don’t propose to withdraw any of these statements as to the use of
the jury in the enforcement of the law but I gradually come to the conclusion
that although the jury is a bad method of enforcing the law it may have a
desirable economic effect. Note, I am not arguing that we could not get these
desirable effects by other means. My point is simply that historically the use
of the jury was one of the major reasons for rent seeking being relatively
unimportant in England and the United States. It is notable that most regula-
tions in the United States and England today are enforced by techniques which
avoid juries.

Consider the situation in England in 1700 and suppose that an English
Parliament or king had decided to enact the kind of detailed economic regula-
tions which were then dominant in France. A person who was alleged to have
violated these regulations would have had the right of jury trial. The prospects
that a jury would convict and send to prison that man for violating the rule
which they had never heard of before and which in any event seemed of rather
dubious moral value were very low indeed. In order to have rent seeking, we
have to have an immensely detailed set of rules which more or less by
definition most people will not know exist and which will, in general, have
very little moral weight behind them. Juries simply do not enforce such rules
with any degree of regularity.

Recently, OSHA, which had had a specific rule as to the height at which
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a fire extinguisher must be placed on a wall, rescinded this rule and permitted
factories and other installations to have some variance in the height of their
fire extinguishers. Suppose that OSHA, from the beginning, had been com-
pelled whenever it felt that some factory was violating the rule on the height
of fire extinguishers to take that factory before a jury. In the first place, the
government attorney would probably have refused to make a fool of himself
by presenting a case. If they did present the case, however, they would find
extreme difficulty getting convictions. It would not be true they couldn’t get
any. Juries are highly unpredictable but they wouldn’t get very many and after
a while, the regulation would in essence be repealed even though it remained
on the books because no one would go through the frustrating business of
trying to convict people of the crime of placing a fire extinguisher at the
wrong height on the wall. The administrative state requires an economical and
efficient way of enforcing its regulations and the jury is emphatically not such
a mechanism.

Note, however, that the reason the jury is not such a mechanism is that it
does not necessarily carry out the law. I earlier said that I was going to use a
somewhat odd definition of ‘‘rule of law’’ and I have surely done so. What
actually happens is that the law, although not totally ignored by the jury, is
regarded by most juries as less important than other matters, one of which is
their own basic code of morality. This means that reforms and improvements
in the law are almost impossible under a jury system, but it also means that the
jury system prevents the development of detailed regulations of the sort which
are necessary to produce large-scale rent seeking. The rent-seeking society
must have some method of enforcing its laws other than by trial by jury. Of
course, it does. In modern times even the English-speaking people have
worked out techniques for avoiding any necessity of presenting regulatory
matters of this sort to a jury.

Thus, the fact that from 1650 to 1900 England depended primarily on
juries for enforcing the law, as did the United States until recently, may well
have had the accidental by-product of making it impossible to have a highly
detailed set of economic regulations. In a way, I am arguing that the develop-
ment of a jury was probably unfortunate from the standpoint of the legal
system of England and the United States but very fortunate indeed from the
standpoint of development of their economy. It provided, rather by accident,
a barrier to the development of the kinds of detailed administrative regulation
which was so prevalent in most of the rest of the world.

Needless to say, I do not argue that the jury is the only or the best barrier
against detailed economic regulation. In particular, the jury carries with it the
very large cost that desirable changes in the law are as hard to get through as
undesirable ones. It also carries a large cost in that it very commonly does not
understand the evidence and hence simply makes wrong decisions. It does,
however, in the areas where it operates, make detailed economic regulations
unenforceable and hence makes people relatively unconcerned with their con-
tent. This eliminates rent seeking.
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It can be seen that the particular interpretation of ‘“‘rule of law’” which 1
have been using implies that a lot of the success in England and the United
States was essentially an accidental by-product of an institution adopted for
other reasons and which, in my opinion, is relatively inefficient for the objec-
tives toward which it formally points. We should not be too surprised. We
cannot yet predict everything that happens in history and we still have many
areas where apparent accident and random behavior are of great importance.
Thus, the English-speaking people, rather by accident, got out of the rent-
seeking society and began the Industrial Revolution before anyone understood
what a good economic system was. I would hope that we will not have to
depend on historical accident to make our economic progress in the future.
We can avoid the rent-seeking society by consciously deciding not to have the
kind of government which promotes rent seeking. This is better than to abort
monopolies by an inefficient enforcement mechanism.
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