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S., 26 Cal 4th 758 (2001) (declining to apply an exclusion for “illegal acts”). 

15. Standard homeowners’ and renters’ policies contain a special $2,500
limit “for loss by theft of ‹rearms or related equipment.” Insurance Services
Of‹ce, Inc., “Homeowners 3—Special Form,” 3–4. Applicants can purchase
additional theft coverage through an “increased special limits of liability”
endorsement. Ibid., 13.E.212–13. Firearms losses arising out of perils other than
theft are covered up to the insured’s limit of coverage for personal property. 

We were able to determine the underwriting policies of three of the ‹ve
largest residential insurance carriers in the United States (State Farm, Allstate,
and Travelers). In combination, these three companies wrote $12.5 billion in
homeowners’ premiums in 2000, representing 36.7 percent of the market. See
Insurance Information Institute, The Fact Book 2002 (New York: Insurance
Information Institute, 2002), 61. In underwriting a residential package policy,
none of the three asks whether the applicant has a gun, except to the extent that
the agent is attempting to inquire whether the applicant will need additional
‹rst-party property coverage for the guns. See David Tideman, counsel, State
Farm Insurance Cos., telephone interview with author, June 19, 2003 (“I don’t
think that we actually mandate that the information be communicated to us. Of
course, if some extreme situation, like the keeping of an arsenal, came to the
attention of the local agent, we might take some underwriting action on that.”).
State Farm’s web site con‹rms that questions about gun ownership are the
exception rather than the rule. While the site does not yet quote homeowners’
insurance online, it does quote renters’ insurance, and it will produce a quote on
both property and liability insurance without any inquiry into the gun habits of
the prospective insured. State Farm Ins. Cos., “Renters Rate Quote,”
http://www.statefarm.com/quote/renters.htm (accessed June 24, 2003). All-
state’s and Travelers’s underwriting policies appear to be similar. See Marissa
Quiles, media relations, Allstate Insurance Co., e-mail to author, May 29, 2003
(Allstate does not ask a prospective insured if she owns or keeps guns, “except
to the extent the agent is attempting to determine whether the policyholder will
need additional property coverage for the ‹rearms.”); Travelers Property
Casualty Corp., “Homeowners E-Quote General Insurance Information,”
http://www.travelerspc.com/personal/equote/homecondrent/HCR_gen
eral.cfm (accessed June 19, 2003) and “Homeowners E-Quote Information
about Your Valuable Items,” http://www.travelerspc.com/personal/
equote/homecondrent/HCR_valuables.cfm (accessed June 19, 2003) (indicat-
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ing that Travelers does not ask its prospective insureds whether they own guns,
except in the context of scheduled personal property insurance).

16. Evidently one gun rights group has concluded that State Farm is
unfairly reluctant to insure gun owners and has publicized the charge. “State
Farm Frowns on Guns,” Conservative Monitor http://www.conservativemoni
tor.com/news/2001020.shtml. The NRA carried a brief description of the inci-
dent on its web site. See National Ri›e Association, “State Farm Insolence,”
formerly available at http://www.nrahq.org/publications/tag/gijoe.asp
(describing State Farm’s failure to offer adequate gun coverage to a home-
owner).

17. Nor, in our view, is it anti-gun to ask people whether they own guns in
order to evaluate whether gun ownership increases or reduces the risk of liabil-
ity or property insurance claims. Thus, an insurance company should be able to
conduct internal research through the policy renewal process in order to evalu-
ate whether a gun in the home increases or decreases the risk of injury or prop-
erty loss.

18. See Brady Campaign to Prevent Gun Violence, “Firearm Facts,”
http://www.bradycampaign.org/facts/research/‹refacts.asp. We extrapolate
that there were 2,598 fatal and nonfatal gun injuries in that year. By contrast, in
1996 there were 3,552,907 motor vehicle injuries and fatalities. National High-
way Traf‹c Safety Administration, Report to Congress: The Effect of Increased
Speed Limits in the Post-NMSL Era (Washington, DC: National Highway
Traf‹c Safety Administration, 1998), 15.

19. From a public health perspective, the more effective insurance-based
strategy may well be to persuade insurers to offer discounts for gun locks and
smart guns as a way to reduce crime losses (and to reduce the ›ow of stolen guns
into the hands of criminals). Of course, the kind of person who purchases a gun
lock or a smart gun may well be the kind of person who is less likely to have a
gun stolen in the ‹rst place. Although this “propitious selection” would not
undercut the utility of discounts to insurers, it would reduce the public health
bene‹ts of the discount. Cf. Peter Siegelman, “Adverse Selection in Insurance
Markets: An Exaggerated Threat,” Yale Law Journal 113 (2004): 1223.

20. International Risk Management Institute, Inc., Classi‹cation Cross-Ref-
erence (Dallas: International Risk Management Institute, 1999), 228. Informa-
tion for the following two paragraphs draws on this publication. 

21. A.M. Best Co., Best’s Underwriting Guide (2003). This is not a public
document. We obtained a copy from an underwriter on the condition that we
not reveal the source. This information is used for much of the remainder of this
section.

22. Cynthia Michener, media relations, Hartford Financial Services Group,
e-mail to author, July 28, 2003.

23. Donna Choquette, underwriter, Safeco Property and Casualty Insur-
ance Cos., interview with author, June 26, 2003.

24. Insurance Information Institute, The Fact Book 2002, 21.
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25. John Badowski, managing director, National Association of Firearms
Retailers, telephone interview with author, Aug. 11, 2003 (hereinafter Badowski
interview).

26. Robert Chiarello, broker, Joseph Chiarello and Co., Inc., telephone
interview with author, Aug. 7, 2003 (hereinafter Chiarello interview).

27. Badowski interview. We asked Badowski if retailers had attempted to
solve their insurance availability problems by asking the manufacturers they
represent for vendors’ protective liability endorsements—in other words, if the
retailers were solving their insurance problems by transferring them to the man-
ufacturer. Badowski says that the business sophistication of gun dealers varies
greatly—some are sizable concerns with their own risk management depart-
ments, and others are small mom-and-pop operations with little insurance
savvy—and consequently awareness of that technique is spotty. Badowski
con‹rmed that some retailers have indeed approached the problem that way, but
he had no sense of how common it was. He said that he did not perceive the
practice to be widespread.

28. See generally Scott E. Harrington, Tort Liability, Insurance Rates, and
the Insurance Cycle, in Richard J. Herring and Robert L. Litern,
Brookings-Wharton Paper on Financial Services (Washington, DC: Brookings
Institute, 2004) (describing the phases of underwriting cycles); Sean M. Fitz-
patrick, “Fear Is the Key: A Behavioral Guide to Underwriting Cycles,” Con-
necticut Insurance Law Journal, 10:255–75 (2004). At some point in the
2000–2001 period, the commercial property casualty insurance market entered
a “hard” phase that continued through early 2004.

29. A.M. Best Co., Best’s Underwriting Guide.
30. Ibid.
31. One reader suggested that the higher hazard rating for sporting goods

stores might re›ect the fact that they are less competent at selling guns. While
that may be the case, the fact that sporting goods stores carry the same hazard
index for liability risks whether they sell guns or not (see text at note 20) sug-
gests that gun risks are not a signi‹cant component of liability risks for sporting
goods stores.

32. A.M. Best Co., Best’s Underwriting Guide.
33. See Northland Insurance Company, “Hunting Club Liability Applica-

tion” (2002). 
34. “Hunt Clubs Quick Application for General Liability Insurance,” for-

merly available at http://www.locktonrisk.com/nrains/huntclubsapp.asp.
35. “Ri›e Clubs Quick Application for General Liability Insurance,” for-

merly available at http://www.locktonrisk.com/nrains/ri›eclubsapp.asp.
36. Chiarello interview.
37. Sporting Activities Insurance Ltd., “Your Ally in Risk Management,”

http://www.sail-bm.com/yairm.htm (accessed August 2, 2004).
38. Sporting Activities Insurance Ltd., “Defending an Industry under

Attack,” http://www.sail-bm.com/daiua.htm.
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39. Tom McDermott, telephone interview with author, Aug. 11, 2003 (here-
inafter McDermott interview).

40. Chiarello interview.
41. Joseph Chiarello and Co., Inc., “Application for Sporting Firearms

Business Insurance” (2002).
42. Joseph Chiarello and Co., Inc., “Application for Products Liability

Insurance” (2003) .
43. Carol Vinzant, “Gun Victims’ Silver Bullet? The New Secret Weapon

in Gun Litigation,” Slate, Dec. 18, 2002, http://slate.msn.com/id/2075714/.
44. Davis’s prior carrier had charged $285,000 a year with a self-insured

retention of $25,000 per claim; Leeds and London charged Davis only $75,000 a
year for the same coverage. McDermott interview.

45. Ibid. See also Sharon Walsh, “Insurers Put Pressure on Gun Industry,”
Washington Post, Nov. 26, 1999, sec. A. 

46. See Robert Tillman, Global Pirates: Fraud in the Offshore Insurance
Industry (Boston: Northeastern University Press, 2002). 

47. McDermott interview.
48. See Phil Zinkewicz, “ ‘The Perfect Storm’: As in the Movie, Are Condi-

tions Right for State Guaranty Funds to Get Horrendously Hit?” Rough Notes,
Dec. 2002, http://www.roughnotes.com/rnmagazine/2002/december02/
12p66.htm.

49. Chiarello interview.
50. Ibid. See Michele Lawler, underwriter, Carpenter Insurance Group, let-

ter to Laura Nigro, research assistant, University of Connecticut School of Law,
June 11, 2003 (describing endorsements for many other risks, including asbestos
and terrorism but excluding guns).

51. See Beretta U.S.A. Corp. v. Federal Ins. Co., 17 Fed.Appx. 250, 252 (4th
Cir. 2001) (holding that the insurer was not obligated to defend Beretta in
twelve municipal lawsuits because the policy did not provide products liability
coverage).

52. Chiarello interview; see also Phil Zinkewicz, “United Coastal Rides
High through Turbulent Seas,” Rough Notes, Oct. 2001, http://www.rough
notes.com/rnmag/october01/10p64.htm. Even SAIL has adopted a new mass
tort exclusion in more recent policies, however. Chiarello interview.

53. Lexington Insurance Co., Industry Liability Claims Exclusion (2002).
54. See, e.g., Ganim v. Smith & Wesson Corp., 780 A.2d 98, 129 (Conn.

2001).
55. Ellett Bros., Inc. v. U.S. Fid. and Guar. Co., 275 F.3d 384 (4th Cir. 2001),

cert. denied 537 U.S. 818 (2002) (holding that “the term ‘damages’ as used in the
[USF and G policy], does mean legal damages only, and therefore does not
extend to claims for equitable relief”). The types of claims brought in the Cali-
fornia suits differ from the types of claims brought elsewhere, though, and con-
sequently the result of this suit may not have broad applicability. At the time,
the California legislature barred California municipalities from bringing the
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most common claim—the claim that “negligent marketing” of guns caused
direct monetary damage to municipalities in the form of increased policing and
health costs—and consequently their prayers for relief were composed entirely
of equitable remedies. See former Cal. Civ. Code § 1714.4 (repealed). See SIG
Arms Inc. v. Employers Ins. of Wasau,122 F. Supp. 2d 255 (D. N.H. 2000) (grant-
ing declaratory judgment for gun manufacturer against its insurer—in a case
involving the scope of the insurer’s defense requirement under the
policy—because of the breadth of the policy regarding defense coverage).

56. See, e.g., Walter J. Andrews and Michael J. Levine, “Is There Insurance
Coverage for Lawsuits against the Firearm Industry?” Nevada Law Journal 2
(2002): 533; Steven M. Levy and Mary Kay Lacey, “Are Sales of Dangerous
Products Such as Guns ‘Accidents’ for Purposes of Liability Insurance Cover-
age?” A.L.I.-A.B.A. Continuing Education (2000) (available on Westlaw at SE64
ALI-ABA 1085).

57. Chiarello interview; McDermott interview. See also Sharon Walsh,
“Insurers Put Pressure on Gun Industry,” Washington Post, Nov. 26, 1999, sec.
A.

58. Tillman, Global Pirates.
59. See, e.g., entry for “sporting goods stores” under “general liability”:

The sale of guns and ammunition presents the most serious exposure. This
is more typical of general line stores than specialty stores; specialty shops,
such as gunsmiths or hunting shops, may carry a full line of ‹rearms. The
potential for injury is severe, and all ‹rearms should be secured in display
cases. Customers should not have unsupervised access to guns. Addition-
ally, all ‹rearms must be displayed unloaded and kept separate from
ammunition at all times. See Gunsmiths for more information. (A.M. Best
Co., Best’s Underwriting Guide)

60. See, e.g., Baker, Insurance Law and Policy, 492.
61. See Robert Hartwig Sr., Liability Trends, Issues, and Jury Verdicts:

Impact on Insurance Liability and Excess Casualty Markets (New York: Insurance
Information Institute, October 2002). See also Robert Hartwig, senior vice
president and chief economist, Insurance Information Institute, e-mail to
author, September 3, 2003.

62. See Tom Baker, “On the Genealogy of Moral Hazard,” Texas Law
Review 75 (1996): 255. 

63. Nevertheless, we recognize that others may not be so ready to dismiss
moral hazard concerns. The answer to those concerns need not be the inten-
tional harm exclusion, however, because there exists a much more effective
approach to addressing that concern. Instead of excluding intentional harm
claims, liability insurance contracts could cover those claims but authorize the
insurer to subrogate against the responsible insured for the limited purpose of
recovering damages paid in satisfaction of claims based on that harm. Cf.
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Ambassador Ins. Co. v. Montes, 388 A.2d 603 (1978) (holding that a liability
insurance company that paid an intentional tort claim may subrogate against its
insured.). See Baker, Insurance Law and Policy, 488n3 (discussing the legislative
and/or administrative actions necessary for the elimination of internal harm
exclusions).

64. Although compensation is no longer a favored goal of liability among
many tort law scholars (e.g., Shavell), it remains a fundamental purpose of tort
law as articulated by lawmakers. See, e.g., Lodge v. Arett Sales Corp., 1994 WL
421428 (Conn. 1998). Cf. John Fleming, “The Collateral Source Rule and Loss
Allocation in Tort Law,” California Law Review 54 (1966): 1549 (suggesting that
tort liability will and should become only a secondary source of compensation
“to the extent that the cost of compensation has not been met by another
source”). See also Tom Baker, “Reconsidering Insurance for Punitive Dam-
ages,” Wisconsin Law Review 1998 (1998): 101–30. 

65. Jennifer Wriggins, “Domestic Violence Torts,” Southern California Law
Review 75 (2001): 121.

CHAPTER 13

1. See generally Andrew J. McClurg, David B. Kopel, and Brannon P.
Denning, eds., Gun Control and Gun Rights: A Reader and Guide (New York:
New York University Press, 2002), chap. 4; Symposium, “Guns and Liability in
America,” Connecticut Law Review 32 (2000): 1159; David B. Kopel and Richard
E. Gardiner, “The Sullivan Principles: Protecting the Second Amendment from
Civil Abuse,” Seton Hall Legislative Journal 19 (1995): 737; Jerry J. Phillips,
“The Relation of Constitutional and Tort Law to Gun Injuries and Deaths in
the United States,” Connecticut Law Review 32 (2000): 1337; William L.
McCoskey, Note, “The Right of the People to Keep and Bear Arms Shall Not
Be Litigated Away: Constitutional Implications of Municipal Lawsuits against
the Gun Industry,” Indiana Law Journal 77 (2002): 873.

2. McCoskey, “The Right of the People to Keep and Bear Arms,” 875n17.
3. New York Times v. Sullivan, 376 U.S. 254 (1964).
4. See generally Boris I. Bittker, Bittker on the Regulation of Interstate and

Foreign Commerce (New York: Aspen Law and Business, 1999 and 2005 Supp.),
chap. 6.

5. Ibid., § 6.06.
6. See, e.g., Healy v. Beer Institute, Inc., 491 U.S. 324 (1989).
7. See, e.g., Pike v. Bruce Church, Inc., 397 U.S. 137 (1970).
8. Kopel and Gardiner, “The Sullivan Principles.”
9. See Lucas A. Powe Jr., The Warren Court and American Politics (Cam-

bridge, MA: Harvard University Press, 2000), 304–7.
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10. New York Times v. Sullivan, 376 U.S. 254, 264 (1964) (footnote omit-
ted). Unless otherwise indicated, all references to New York Times v. Sullivan
are from this citation, and all quotes can be found within this citation.

11. Kopel and Gardiner, “The Sullivan Principles.” All references to Kopel
and Gardiner in this section are drawn from this source.

12. New York Times v. Sullivan, 376 U.S. 254, 282 (1964).
13. Ibid.
14. See, e.g., Warren v. District of Columbia, 444 A.2d 1, 3 (D.C. 1981) (“[A]

fundamental principle [of American law is] that a government and its agents are
under no general duty to provide public services, such as police protection, to
any particular individual citizen.”).

15. Kopel and Gardiner, “The Sullivan Principles,” 748.
16. See NAACP v. AcuSport, Inc., 271 F.Supp.2d 435 (E.D.N.Y. 2003).
17. I suppose that one might argue, initially, that Sullivan was a mistaken

decision and that it should certainly not be extended to other areas. See Richard
A. Epstein, “Was New York Times v. Sullivan Wrong?” University of Chicago
Law Review 53 (1986): 782 (suggesting that it was).

18. See, e.g., Brannon P. Denning, “Gun Shy: The Second Amendment as
an ‘Underenforced Constitutional Norm,’” Harvard Journal of Law and Public
Policy 21 (1998): 719; Brannon P. Denning, “Can the Simple Cite Be Trusted?
Lower Court Interpretation of United States v. Miller and the Second Amend-
ment,” Cumberland Law Review 26 (1996): 961.

19. See Presser v. Illinois, 116 U.S. 252 (1886).
20. See, e.g., Akhil Reed Amar, The Bill of Rights: Creation and Reconstruc-

tion (New Haven: Yale University Press, 1998).
21. See Daniel A. Farber, The First Amendment, 2d ed. (New York: Foun-

dation Press, 2003), 86–91 (summarizing the post-Sullivan cases and the ques-
tions they have raised).

22. Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974). Unless otherwise noted,
the remainder of this section draws on the Court’s opinion in this case.

23. Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749 (1985).
This case is summarized in the remaining part of this section. All quotes are
available at this citation.

24. See note 17 and the accompanying text in the chapter.
25. David G. Browne, “Treating the Pen and the Sword as Constitutional

Equals: How and Why the Supreme Court Should Apply Its First Amendment
Expertise to the Great Second Amendment Debate,” William and Mary Law
Review 44 (2003): 2287, 2293.

26. Don B. Kates Jr., “The Second Amendment and the Ideology of
Self-Protection,” Constitutional Commentary 9 (1992): 87.

27. See Kopel and Gardiner, “The Sullivan Principles,” 769 (using one
business example).

28. See McClurg, Kopel and Denning, Gun Control and Gun Rights.
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29. See Brady Center to Prevent Gun Violence, Lawsuit Preemption
Statutes, http://www.gunlawsuits.org/docket/cities/preemption.asp.

30. See H.R. 1036, 108th Cong., 2d sess.
31. See, e.g., City of Renton v. Playtime Theaters, Inc., 475 U.S. 41 (1986); see

also City of Erie v. Pap’s A.M., 529 U.S. 277 (2000).
32. See, e.g., “Editorial, Criminals, Not Gun Makers, Should Pay the Price

for Misuse,” Charleston [WV] Gazette and Daily Mail, April 4, 2003, 4A, avail-
able at 2003 WL 5455611 (arguing that suits against gun manufacturers threaten
Second Amendment rights); Paul Craig Roberts, “Gun Control: The Criminal
Lobby,” Washington Times, April 26, 2003, A10, available at 2003 WL 7710129
(“All that is required for a small wealthy elite to destroy the Second Amendment
is a gullible jury and a judge who permits a class action suit to expropriate the
powers of legislators.”); see also Press Release, “Foley Pushes Ban on Frivolous
Lawsuits against Gun Manufacturers,” April 9, 2003, available at 2003 WL
11709826 (touting Representative Mark Foley [R-FL]’s support for H.R. 1036;
accusing those opposing the bill immunizing manufacturers of opposing Second
Amendment rights); James G. Lakely and Stephen Dinan, “Democrats Eye Fil-
ibuster on Gun Bill,” Washington Times, May 14, 2003, A4, available at 2003
WL 7711278 (quoting sponsor of H.R. 1036 as saying that “ ‘[t]he antigun lobby
is continually coming up with things to go against our Second Amendment
rights and to bring in trial lawyers and litigation against law-abiding citizens.
We think that’s outrageous, and that’s what this bill is intended to stop.’”).

33. See, e.g., Willson v. Black Bird Creek Marsh Co., 27 U.S. (2 Pet.) 245, 
252 (1829); Camps Newfound/Owatonna v. Harrison, 520 U.S. 564, 575, 581
(1997).

34. See, e.g., Hughes v. Oklahoma, 441 U.S. 322, 336 (1979). See C & A Car-
bone, Inc. v. Clarkstown, 511 U.S. 383, 413 (1994).

35. See Healy v. Beer Institute, Inc., 491 U.S. 324, 336–37 (1989).
36. See Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970).
37. See, e.g., BMW v. Gore, 517 U.S. 559, 572 n.17 (1996); New York Times

v. Sullivan, 376 U.S. 254, 265 (1964).
38. See, e.g., White v. Smith & Wesson, 97 F. Supp. 2d 816, 829–30 (N.D.

Ohio 2000); City of Gary, Ind. ex rel King v. Smith & Wesson Corp., 94 F. Supp.
2d 947, 949–51 (N.D. Ind. 2000); Camden v. Beretta U.S.A. Corp., 81 F. Supp. 2d
541, 547–49 (D.N.J. 2000); Boston v. Smith & Wesson Corp., 66 F. Supp. 2d 246,
249–50 (D. Mass. 1999); see also James Fleming Jr., Geoffrey C. Hazard Jr.,
and John Leubsdorf, Civil Procedure, 5th ed. (New York: Foundation Press,
2001), §§ 2.25–2.26, 2.31 (discussing requirements for “arising under” jurisdic-
tion and for removal).

39. See, e.g., NAACP v. AcuSport, Inc., 271 F.Supp.2d 435 (E.D.N.Y. 2003);
Gary, 94 F. Supp. 2d at 949–51.

40. See AcuSport, Inc., 271 F. Supp. 2d at 435; White, 97 F. Supp.2d at
829–30; Camden County Bd. Freeholders, 123 F. Supp.2d at 253–55; Camden, 81
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F. Supp.2d at 547–49; Boston, 66 F. Supp. 2d at 246; Cincinnati v. Beretta U.S.A.
Corp., 768 N.E.2d1136, 1150 (Ohio, 2002); District of Columbia v. Beretta U.S.A
Corp., 2002 WL 31811717, at *43–45; Gary ex rel. King v. Smith & Wesson Corp.,
2001 WL 333111 (Ind. Ct. App.) (Jan. 11, 2001) (unpublished), at *6, rev’d 2003
WL 23010035 (Ind.) (Dec. 23, 2003). See also Allen Rostron, “The Supreme
Court, the Gun Industry, and the Misguided Revival of Strict Territorial Limits
on the Reach of State Law,” Michigan State University-Detroit College of Law
Review 2003 (2003): 115, 151–56.

41. See notes 69–74 and the accompanying text in the chapter.
42. 517 U.S. 559 (1996). Unless otherwise noted, references to this case and

quotes from this case are all available at this citation.
43. Ibid., 571–72.
44. BMW v. Gore, 517 U.S. 559, 571 (1996) (footnote omitted).
45. The citation to DCCD as well as the discussion of damages as “eco-

nomic sanctions” strongly suggests, contrary to a recent assertion of the Indiana
Supreme Court—see Gary ex rel. King v. Smith & Wesson, Corp., 2003 WL
23010035 (Ind.) (Dec. 23, 2003)—that BMW involves the DCCD to some
extent. The Gary court wrote that “we think BMW is a due process case, not a
Commerce Clause case.” Ibid., *9. 

46. BMW, 517 U.S. at 572n17.
47. See notes 43–47 and the accompanying text in the chapter.
48. See NAACP v. AcuSport, Inc., 271 F.Supp.2d 435, 463 (E.D.N.Y. 2003)

(rejecting arguments that the dormant Commerce Clause doctrine preempts
state lawsuits); City of Gary, 94 F. Supp.2d at 949–51 (“Defendant’s deduction
that if the Commerce Clause empowers Congress to regulate interstate com-
merce, then the Commerce Clause itself, even in the absence of Congressional
regulation, must also have preemptive effect, is a faulty syllogism. . . . [T]he
Commerce Clause itself does not wholly preempt state regulation of interstate
commerce to any extent.”); Camden v. Beretta U.S.A. Corp., 81 F. Supp. 2d 541,
547–49 (D.N.J. 2000) (“[S]imply because a state law or claim may have an effect
on interstate commerce does not mean that such law is precluded by the Com-
merce Clause.”); see also Sills v. Smith & Wesson Corp., 2000 WL 33113806
(Del. Super. Ct.) (Dec. 1, 2000), at *8 (unpublished) (“[D]efendants do not even
allege in passing that federal preemption applies to the handgun industry.”).

49. See City of Gary, 94 F. Supp.2d 947 at 951 (“The defendants’ arguments
that Gary’s action violates the Commerce Clause . . . is a defense, not a basis for
removal as an exception to the well-pleaded complaint rule.”); Camden, 81 F.
Supp.2d at 547–49; Boston v. Smith & Wesson Corp., 66 F. Supp. 2d 246, 249–50
(D. Mass. 1999); see also James, Hazard, and Leubsdorf, Civil Procedure, § 2.31,
at 156 (“an action based on state law may not be removed to federal court on the
ground that the defendant has a defense of counterclaim that rests on federal
law,” footnote omitted).

50. Camden County Bd. of Chosen Freeholders v . Beretta U.S.A. Corp., 273
F.3d 536 (3d Cir.2001); see also City of Boston, 2000 WL 1473568, at *11 (“The

394 ��� Notes to Pages 328–30

Lytton_Text.qxd  3/17/2005  2:13 PM  Page 394



applicability of the Commerce Clause to causes of action under state tort and
contract law is unsettled.”).

51. City of Boston, 2000 WL 1473568, at *11.
52. Camden County Bd. Freeholders, 123 F. Supp.2d at 255; City of Boston,

2000 WL 1473568, at *13–14; see also Boston, 66 F. Supp.2d at 49–50 (conceding
that “the Commerce Clause may affect the measure of plaintiffs’ relief should
plaintiffs prove successful in their suit”); Camden, 81 F. Supp.2d at 547–49.

53. See White v. Smith & Wesson, 97 F. Supp. 2d 816, 829–30 (N.D. Ohio
2000); Cincinnati v. Beretta U.S.A. Corp., 768 N.E.2d 1136, 1150 (Ohio 2002);
Boston, 2000 WL 1473568, at *13–14.

54. City of Gary, 2001 WL 333111, at *6.
55. City of Gary v. Smith & Wesson Co., 2003 WL 23010035 (Ind.) (Dec. 23,

2003), at *9 (“[W]e think BMW is a due process case, not a Commerce Clause
case.”). Cf. Ileto v. Glock, Inc., 349 F.3d 1191, 1217 (9th Cir. 2003) (treating
BMW as a DCCD case but nevertheless concluding that it did not prohibit suit
for negligence and nuisance claims).

56. City of Gary, 2003 WL 23010025 at *10.
57. District of Columbia v. Beretta U.S.A. Corp., 2002 WL 31811717 (D.C.

Super. Ct.) (Dec. 16, 2002), at *44 (discussing the D.C. Strict Liability Act,
which “confers strict liability for all damages that ›ow from the discharge of
such weapons inside the District, without regard to any allegation of proof or
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