
three Defending Capital Defendants
Who Are Innocent

On January 31, 2000, Illinois governor George Ryan, a longtime sup-

porter of the death penalty, declared a moratorium on Illinois executions

because of his “grave concerns about our state’s shameful record of convict-

ing innocent people and putting them on Death Row.”1 The Illinois mora-

torium was a watershed event because it was the ‹rst time during the post-

Furman era in which an elected of‹cial concluded that our system of capital

punishment is producing an unacceptable level of erroneous death sen-

tences and took action designed to correct that problem. Governor Ryan’s

declaration of the Illinois moratorium had a signi‹cant ripple effect. In the

wake of his action, other public of‹cials commented on the extent to which

innocent capital defendants have been convicted, sentenced to death, and

possibly executed;2 as a result, the public became increasingly aware of the

extent to which death row defendants have been wrongfully convicted.

The number of death row defendants who have been wrongfully con-

victed has in fact been extraordinarily high. The Death Penalty Informa-

tion Center (DPIC) reports that 119 death row defendants have been exon-
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erated since 1973.3 Critics maintain that this number overstates the number

of factually innocent defendants who have been released from death row.4

The DPIC’s criteria for inclusion on its list of exonerated death row defen-

dants are that either the defendant’s “conviction was overturned and [he or

she was] acquitted at a re-trial, or all charges were dropped”; or the defen-

dant was “given an absolute pardon by the governor based on new evidence

of innocence.”5 In addition, DPIC’s list includes ‹ve cases in which “a

compromise was reached and the defendants were immediately released

upon pleading to a lesser offense; the defendant was released when the

parole board became convinced of his innocence; or the defendant was

acquitted at a retrial of the capital charge but convicted of lesser related

charges.”6

The 119 exonerations reported by DPIC include 14 cases in which death

row defendants were released on the basis of DNA testing,7 66 cases in

which the defendant’s conviction was reversed and the defendant was not

retried (including 3 in which the defendant pleaded guilty to a noncapital

charge and was immediately released),8 and 39 in which the defendant was

released after being retried and acquitted of the capital charge.9 While

most people would agree that the great majority of the defendants in the

‹rst two groups are indisputably innocent,10 law enforcement of‹cials can

legitimately argue that capital defendants acquitted at retrials may in fact

be guilty because the time between the original trial and the retrial—nearly

always at least ‹ve years and in some cases more than two decades—makes

it substantially more dif‹cult for the prosecutor to reestablish the defen-

dant’s guilt.

Defense lawyers who have represented death row defendants during
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their retrials maintain, however, that in the great majority of these cases the

defendants were in fact innocent of the capital crimes. In some of the retrial

cases, the government’s case was substantially weaker than it was at the

original trial not because time had eroded the quality of the government’s

case but because a reviewing court concluded that signi‹cant evidence,

which the prosecution improperly introduced at the ‹rst trial, would be

inadmissible at the retrial.11 In other retrials, the defense’s case was sub-

stantially stronger because a reviewing court ruled that exculpatory evi-

dence not introduced by the defense at the ‹rst trial would be admissible at

the retrial.12 In both of these types of cases, there is a strong basis for con-

cluding that the jury’s not guilty verdict at the retrial was more likely to be

accurate than the original jury’s guilty verdict.

In other retrial cases, the reviewing court’s reversal was based on grounds

that have less impact on the quality of the government’s evidence at the

second trial: the judge improperly instructed the jury,13 for example, or the

prosecutor introduced prejudicial evidence at the defendant’s trial.14 Even

in these cases, defense attorneys assert that the not guilty verdict at the

defendant’s retrial is more likely than the original verdict to be an accurate

indicator of the defendant’s actual guilt.

During a ‹ve-year period, Richard Jaffe, an Alabama defense attorney,

represented three former death row defendants at their retrials after their

convictions had been reversed on grounds unrelated to the reviewing

court’s view of their possible innocence.15 Although Jaffe does not usually
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try to ascertain the actual guilt or innocence of the criminal defendants he

represents, he concluded that in all three of these cases the defendants were

actually innocent of the capital crimes with which they were charged. In all

three cases, the evidence presented by the government at the retrial was

essentially the same as the evidence presented at the original trial. In all

three, however, Jaffe cross-examined key government witnesses more

effectively than they had been cross-examined at the ‹rst trial and intro-

duced signi‹cant exculpatory evidence that had not been introduced at the

original trial; in all three cases, the juries acquitted. Jaffe attributes his suc-

cess at the retrials at least in part to the fact that he had signi‹cantly more

resources for investigation at his disposal than the original trial attorneys

did at the defendants’ ‹rst trials.

In 2002, for example, Jaffe represented Gary Drinkard at his retrial after

Drinkard’s conviction and death sentence had been reversed. Drinkard had

been convicted of the July 30, 1990, robbery and murder of Dalton Pace, a

junkyard dealer who was known to carry large amounts of cash on his per-

son. In 1995, the Alabama Supreme Court reversed Drinkard’s conviction

and death sentence on the ground that prejudicial evidence had been

improperly admitted at his trial.16 The government’s chief witnesses against

Drinkard were his half sister, Beverly Robinson; his best friend, Rex

Segars; and his stepdaughter, Kelly Harville; all three testi‹ed that

Drinkard had confessed to killing and robbing the junkyard dealer. At

Drinkard’s second trial, Jaffe cross-examined the government witnesses, all

of whom had motives to lie, much more effectively than Drinkard’s origi-

nal trial attorney. In particular, Jaffe showed that Robinson and Segars,

who were possibly guilty of the crimes themselves, volunteered to testify

against Drinkard in order to avoid prosecution for other serious crimes. In

addition, Jaffe called two disinterested alibi witnesses who testi‹ed that

they had been with Drinkard in his home at the time of the killings. The

jury not only acquitted Drinkard but, after returning the not guilty verdict,

took the extraordinary step of providing an af‹davit in which they stated

that Drinkard was actually innocent of the crime.17

Jaffe’s experience suggests that the reason death row defendants’ retrials

result in acquittals often has to do with the quality of the defense at the sec-

ond trial. At the retrial, the defendant is generally represented by a new

attorney who more effectively challenges the government’s case and intro-
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duces new evidence relating to the defendant’s innocence. As a result, the

jury acquits.

Even if the great majority of the DPIC’s reported exonerations involved

death row defendants who were actually innocent of the capital offenses,

there are undoubtedly some in which the defendants were guilty. As several

commentators have noted,18 however, there is also substantial reason to

believe that other death row defendants who have not been exonerated are

in fact not guilty of the capital offenses for which they were convicted. Per-

haps the strongest support for this is provided by the 14 DNA exonerations.

DNA testing is only possible when biological evidence is left by the crime’s

perpetrator, typically in rape or sexual assault cases.19 Since most murder

cases do not involve rape or sexual assault, DNA testing is available only in

a small percentage of capital murder cases.20 In the 14 cases in which death

row defendants were exonerated through DNA testing, a reviewing court

did not determine that the defendant’s conviction was erroneous. Rather,

as Liebman has pointed out, “[i]f it were not for the sheer accident that a

biological sample happened to be available, the miscarriage never would

have been discovered.”21 Because DNA testing is so rarely available in cap-

ital cases, there is reason to believe that the 14 cases in which capital defen-

dants have been exonerated through DNA testing are just the tip of an ice-

berg. There may be many more cases in which death row defendants

unable to reverse their convictions are in fact innocent.

Providing an accurate estimate of former or present death row defen-

dants who are factually innocent is almost certainly impossible. Serious

doubts have been raised, however, as to the guilt of death row defendants

whose convictions have not been reversed. In some of these cases, the

defendant’s death sentence has been commuted. In a federal death

penalty case, for example, David Ronald Chandler was convicted of a

capital crime and sentenced to death.22 After the media raised substantial

questions relating to his guilt,23 President Clinton commuted his death

sentence to life imprisonment.24 In other cases, defendants whose guilt
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has been seriously questioned either remain on death row or have been

executed.25

In order to provide insight into both the quality of representation pro-

vided to some exonerated death row defendants and courts’ monitoring of

these attorneys’ representation, I will provide relatively full accounts of

three cases in which capital defendants were wrongfully convicted and sen-

tenced to death, focusing especially on the defense provided to these defen-

dants at their trials and the reviewing courts’ treatment of issues relating to

their trial counsels’ representation. After presenting these cases, I will

re›ect on the lessons to be drawn from them.

Earl Washington Jr. 

On June 4, 1982, police found Rebecca Lynn Williams, a nineteen-year-old

wife and mother of three, naked and bleeding from multiple stab wounds

in her apartment in Culpeper, Virginia.26 Before being taken to the hospi-

tal where she died at 2:05 p.m., Williams told a police of‹cer that a black

man acting alone had raped her.27 The cause of death was thirty-eight stab

wounds to the neck, chest, and abdomen.28 Vaginal smears uncovered the

presence of sperm and male prostatic enzyme.29

The crime remained unsolved until Earl Washington Jr. was arrested

about a year later in a nearby town for unrelated crimes.30 These crimes

arose out of a drunken argument in which Washington allegedly hit his

neighbor Hazel Weeks with a chair and shot his brother in the foot.31

Washington had the mentality of a ten-year-old and an IQ of about sixty-

nine.32 Detectives gave him his Miranda warnings at 9:40 a.m. and then

asked him about the attacks on his neighbor and brother.33 Washington

confessed to these crimes, admitting to everything the detectives asked him
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25. See Mandy Welch & Richard Burr, The Politics of Finality and the Execution of the Innocent:

The Case of Gary Graham, in Machinery of Death 127 (David R. Dow & Mark Dow eds., 2002)
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26. Washington v. Commonwealth, 323 S.E.2d 577, 581 (Va. 1984).
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29. Id.

30. Id. at 581–82.

31. Eric M. Freedman, Earl Washington’s Ordeal, 29 Hofstra L. Rev. 1089, 1090 (2001).

32. Bill Miller & Steve Bates, DNA Test Could Lead to Man’s Release; Death Row Inmate May be

Innocent of ’82 Murder, Va. Of‹cials Say, Wash. Post, Oct. 26, 1993, at A1.

33. Washington, 323 S.E.2d at 582.



about them.34 The interview ended at about noon and Washington was

given lunch.35

After lunch, the detectives interrogated Washington about other

crimes.36 Before being asked about the Williams rape-murder, Washing-

ton confessed to four other crimes,37 including three rapes that the police

later determined he could not have committed.38 The detectives then

decided to ask him about the Williams murder.39 One of the detectives

wrote, “ ‘We decided to ask him about the murder which occurred in

Culpeper in 1982. . . . I asked Earl—‘Earl, did you kill that girl in

Culpeper?’ Earl sat there silent for about ‹ve seconds and then shook his

head yes, and started crying.’ ”40 The detectives then asked Washington

leading questions about the crime, supplying many of the facts about the

case and asking Washington if he agreed.41 Washington gave af‹rmative

responses.42

Despite the detectives’ leading questions, Washington’s confession con-

tained many incorrect details.43 He told the police the victim was black; she

was white.44 He described her as short, but she was ‹ve feet eight inches

tall.45 He said that he had stabbed her two or three times, but she had been

stabbed thirty-eight times.46 Moreover, the police drove Washington to

several apartment buildings in Culpeper, trying to get him to identify the

crime scene.47 They drove into Williams’s apartment complex three times
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without getting any reaction.48 On the third try, an of‹cer asked Washing-

ton to point to the scene of the crime.49 Washington chose an apartment

on the opposite end from Williams’s apartment.50 Finally, an of‹cer

pointed to Williams’s apartment and asked directly if that was the one.51

Washington said it was.52 The police also asked Washington if a blue shirt

found at the crime scene belonged to him.53 He said it did.54

Washington’s family hired John Scott, a Virginia attorney who had a

good reputation, to represent him at his trial.55 Because Washington’s fam-

ily could not afford to pay much, Scott’s entire fee was probably less than

$2,000.56 When he represented Washington, Scott had had no prior expe-

rience with capital murder trials. 

Washington was tried in Culpeper County, a small rural community.

His trial was brief. The government’s case depended almost entirely on

Washington’s confession and his statement that the shirt found at the

crime scene belonged to him.57 The prosecutor presented his case in four

hours, calling fourteen witnesses. Special Agent Reese Wilmore was the

most important government witness. Wilmore “read into the court record

the full transcript of Washington’s signed confession.”58 He also produced

the blue shirt, which was “the only piece of physical evidence introduced at

the trial,”59 and testi‹ed that, during the initial interview, he and another

of‹cer asked Washington if he had left anything at the victim’s apartment

and Washington replied, “A shirt.”60

John Scott called two witnesses in Washington’s defense: Washington’s

sister, Alfreda Pendleton, testi‹ed that she was familiar with her brother’s

clothes and the blue shirt found in the victim’s apartment did not belong to

him.61 Washington then testi‹ed in his own defense. He denied almost
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everything relating to his confession, including the fact that he gave it.62

The prosecutor’s cross-examination was devastating. Among other things,

he asked Washington why the investigator, who had worked with the state

police for twenty-‹ve years, would write out a twelve-page statement con-

taining numerous facts (including objectively veri‹able ones, such as the

name of Washington’s sister) that Washington had never stated. Wash-

ington did not have an answer.63

Scott’s strategy seemed to be based on persuading the jury that Wash-

ington’s confession was unreliable because of his mental impairment.64

Perhaps because of his limited resources, however, Scott failed to call an

expert witness who would testify that Washington was incapable of under-

standing the Miranda warnings.65 In addition, he failed to investigate

forensic evidence found at the crime scene, including semen stains on a

royal blue blanket found on the victim’s bed in the room where she was

raped and killed.66

In his closing argument, the prosecutor argued that Washington knew

four things that only the perpetrator could have known: ‹rst, Washington

said that the door to Williams’s apartment was open when he entered it,

which was con‹rmed by the lack of damage to the door; second, Washing-

ton said the radio in the apartment was on, which was correct; third,

Washington said that he took the victim into the back bedroom, and the

evidence showed that the bedroom where the rape occurred was in the back

of the house; and fourth, Washington admitted he left a shirt at the crime

scene “because it had blood on it,” and the blue shirt found at the crime

scene did have spots on it that appeared to be bloodstains.67

All of these conclusions were based on questionable interpretations of

the evidence. When he was asked if the door to Williams’s apartment was

locked, for example, Washington had said, “I don’t think so,” which is

clearly different than saying it was open.68 And, since Washington had

been asked whether the radio was off or on, he obviously had a 50 percent

chance of providing accurate information on that point. The prosecutor’s
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arguments, moreover, were based on the interrogator’s testimony relating

to what Washington had said in his formal confession.69 Prior to giving

this statement, Washington’s answers to the interrogators’ questions had

contained numerous mistakes that he later corrected, and, in fact, he

revealed no information that had not been previously known to the

police.70

In his closing argument, however, Scott did not attempt to rebut any of

the prosecutor’s conclusions or to point out Washington’s many inconsis-

tencies and errors. He simply told the jury, “You observed the testimony or

heard the testimony of the police of‹cers who allegedly took Mr. Wash-

ington’s statement, and you observed and heard Mr. Washington . . . and 

. . . you are entitled, as jurors to give that statement as much weight or as

little weight as you deem appropriate.”71 In less than a hour, the jury

returned with a verdict. Washington was guilty of capital murder.72

At the penalty trial, the defense called two witnesses: Washington’s sis-

ter Alfreda testi‹ed that her brother had always done his share of work

around the house,73 and the state clinical psychologist presented school

records that showed that “from earliest grades [Washington] was noted to

be functioning on a retarded level.”74

On behalf of the government, Helen Richards, the victim’s mother,

testi‹ed and described the trauma her granddaughters had suffered. She

testi‹ed that the victim’s middle daughter “had not grown in size for

almost a year” and that her oldest daughter “had been tested as emotionally

disturbed and learning disabled.”75 Both girls had received psychiatric help

and, as part of their therapy, sometimes used a phone to talk “to their

mama in heaven . . . about their problems.”76 At the time of Washington’s
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trial, Virginia law did not authorize the admission of victim impact state-

ments. Nevertheless, Scott made no objection to Richards’s testimony.77

After deliberating for an hour and a half, the jury returned with a sen-

tence of death. Scott appealed Washington’s conviction to the Virginia

Supreme Court, which upheld the jury’s verdict and death sentence. The

U.S. Supreme Court denied certiorari, and Washington’s execution date

was set for September 5, 1985.

On death row, Washington caught the attention of fellow inmate Joseph

Giarratano. Giarratano knew that Virginia provided representation for

indigent prisoners only during trial and direct appeals, not for state or fed-

eral postconviction petitions. This struck Giarratano as unjust, particularly

for Washington, with his obviously limited intelligence. Giarratano ‹led a

class action lawsuit, claiming that the state’s failure to provide postconvic-

tion attorneys violated indigent defendants’ constitutional rights. 

When Washington’s execution date was only three weeks away, a New

York law ‹rm that was representing the plaintiffs in Giarratano’s class

action case agreed to handle Washington’s state habeas petition pro bono.

Under the direction of Eric Freedman, a team of attorneys worked around

the clock and hand-delivered Washington’s petition to the appropriate

court nine days before Washington’s execution date. Unexpectedly, the

court granted a stay of execution. Bob Hall, a Virginia attorney, agreed to

represent Washington on the state habeas appeal. Hall soon found that a

state lab report indicated that the semen stains on the royal blue blanket

from the victim’s bed could not have come from Washington. This infor-

mation had apparently been overlooked or misunderstood by Washington’s

trial attorney, John Scott.

In Washington’s state habeas petition, Hall alleged that Scott’s perfor-

mance at trial, including his failure to present the DNA evidence from the

blanket, constituted ineffective assistance of counsel. The Virginia trial

judge dismissed Washington’s habeas petition without a hearing, and the

Virginia Supreme Court af‹rmed.78 Hall then made the same claim in a

petition for federal habeas corpus. The federal district court also denied the

petition without a hearing. The Fourth Circuit, however, sent Washing-

ton’s petition back to the district court for an evidentiary hearing on the

question “whether Scott’s failure to present evidence about the . . . blanket

. . . stains to the jury amounted to ineffectiveness of counsel.”79
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At the hearing, Jerry Zerkin, Washington’s new attorney, questioned

Scott with respect to his failure to introduce evidence relating to the semen

stains. Scott, who was now a state district judge, testi‹ed that he had

detected nothing exculpatory in the forensic reports.80 On cross-examina-

tion, the government attorney asked Scott to assume that expert testimony

relating to the semen stains on the blanket could have shown the stains

were not caused by Earl Washington but probably were caused by the hus-

band of the victim and asked him what, if anything, he would have done in

that case. Scott responded that he would not have called the victim’s hus-

band as a witness because “[t]he last thing I would have wanted to present

to a jury would have been a family member testifying.”81 Based on this tes-

timony, the district court judge ruled that Scott’s trial representation was

not unreasonable because his failure to investigate or to introduce the

forensic evidence was a strategic choice.82 In addition, he ruled that Wash-

ington had not established prejudice because introducing the forensic evi-

dence would not have changed the jury’s verdict. 

On appeal, the Fourth Circuit af‹rmed solely on the ground that Wash-

ington had failed to establish prejudice. In a 2–1 decision, the court con-

cluded that Scott’s failure to introduce evidence that semen stains on the

blanket did not come from Washington would not have been likely to

affect the jury’s verdict. In reaching this conclusion, the majority accepted

the premise that the victim’s husband most likely produced the semen, a

view that seemed inconsistent with the expert testimony.83 The majority’s

primary point, however, was that it would be apparent to the jury that

Washington’s confession clearly established his guilt. Echoing the trial

prosecutor’s closing argument, the majority emphasized that “[t]he

strength of the prosecution’s case . . . rests in the numerous details of the

crime that Washington provided to the of‹cers as they talked with him.”84

Among other things, the majority referred to the fact that Washington vol-

unteered that a radio had been playing in the house and that he “took (the

victim) to the back bedroom” to rape her.85

In the meantime, an unexpected development occurred. After reviewing

Washington’s case, Steven D. Rosenthal, the interim Virginia attorney
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general, requested that a more accurate form of DNA testing, which had

not been available at the time of Washington’s trial, now be performed in

order to determine Washington’s guilt or innocence. After the Fourth Cir-

cuit rejected Washington’s ineffective assistance claim, Washington’s

defense attorneys agreed.

The new DNA test revealed that Washington could not have been the

sole contributor of genetic material found on the victim’s body. Attorney

General Rosenthal then held a press conference at which he said it was “too

early to judge the precise meaning” of the tests. The tests did not exclude

the possibility that Washington could have committed the crime with the

assistance of a previously unknown second attacker. Because the victim’s

dying words had indicated that she was attacked by only one man, Wash-

ington’s defense team dismissed this possibility as preposterous.86

Nevertheless, Douglas Wilder, the Virginia governor, refused to pardon

Washington. Instead, on January 15, 1994, he “offered Washington a Hob-

son’s choice with a two-hour deadline: accept commutation to a life sen-

tence and end his appeal, or remain on death row and hope that the Vir-

ginia legislature would pass a new law” allowing him to challenge his

conviction on the basis of newly discovered evidence.87 Washington

accepted the governor’s offer of commutation.

Seven years later, more sophisticated DNA tests proved that the semen

found at the crime scene could not have belonged to Washington under

any circumstances.88 Upon learning of these results, Virginia governor

James Gilmore granted Washington a full pardon on October 2, 2000.89

When the pardon was granted, however, Washington remained in jail,

serving a thirty-year sentence for the attack on his neighbor, Hazel

Weeks.90 Washington was ‹nally released from prison in February 2001

after he was granted parole for his offense against Weeks.91
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Anthony Porter

At 1:00 a.m. on August 15, 1982, nineteen-year-old Marilyn Green and

eighteen-year-old Jerry Hilliard were shot to death in a set of bleachers

overlooking the swimming pool in Washington Park on Chicago’s South

Side. When the police interviewed Green’s mother, she told them Alstory

Simon, a local drug distributor, might be responsible. The police, however,

quickly focused their investigation on Anthony Porter. Porter, who was

then twenty-seven years old, was a natural suspect. He was a gang mem-

ber92 who had a criminal record that included a robbery committed in the

same Washington Park bleachers where Green and Hilliard were killed.93

When Porter heard the police were looking for him, he voluntarily went

to the police station on August 17, 1982. Subsequently, he was charged with

the two murders. Porter’s family believed a private attorney would provide

better representation than a public defender; so they hired E. Duke

McNeil. Porter’s case went to trial in the Circuit Court of Cook County in

August 1983 before Judge Robert Sklodowski. McNeil’s associate, Akim

Gursel, who had clashed with Judge Sklodowski before,94 became Porter’s

principal trial attorney.

At the trial, the state’s two most important witnesses were Henry

Williams and William Taylor, both of whom had been swimming in the

Washington Park pool when Green and Hilliard were killed. Both testi‹ed

that they lived in the same neighborhood as Porter and had known him for

years. Williams testi‹ed that Porter robbed him at gunpoint and made off

with two dollars just prior to the killings. Taylor testi‹ed that he saw Porter

in the bleachers pointing a gun at Hilliard. He heard shots and saw Hilliard

fall backward. He did not see Green being shot.95

Taylor admitted that his prior statements to the police were inconsistent

with his trial testimony. He had ‹rst told the police that he saw nothing;

later, he said he saw Porter run past him just after he heard the shots.

Finally, after seventeen hours of interrogation at the police station, Taylor

told the police that he had seen Porter actually shoot Hilliard. Although
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Gursel impeached Taylor by showing his prior inconsistent statements, he

failed to bring out that Taylor did not identify Porter as the killer until after

he was interrogated for seventeen hours.96

Anthony Liace, a Chicago police of‹cer, also testi‹ed for the prosecu-

tion. Liace testi‹ed that he went to Washington Park as a result of the

report of the shootings. While running toward the crime scene, he encoun-

tered Porter running in the opposite direction. Liace stopped Porter,

frisked him, but then let him go when he found he had no weapons. Liace

never ‹led a report about this incident and did not see Porter between

August 15, 1982, and the trial in August 1983. He never identi‹ed Porter in

a mug book or a lineup, and he never saw him at a “showup.” Nevertheless,

he identi‹ed Porter in court as the man he had frisked in the middle of the

night a year before.97

Porter’s defense was that he had been at his mother’s house at the time

of the shootings. Gursel called two alibi witnesses. Kenneth Doyle testi‹ed

that he was with Porter throughout the entire night of August 15, ‹rst at

Porter’s mother’s house and then at a playground. On cross-examination,

however, Doyle admitted that he had initially told the police that he was

only with Porter until 10:30 p.m., which left Porter with plenty of time to

commit the murders. Doyle later stated that he had lied to the police

because “he was afraid he was going to be ‘locked up.’ ” The second alibi

witness was Georgia Moody, Porter’s common-law sister-in-law. Moody

testi‹ed that Porter had been at his mother’s home until 2:30 a.m., after the

murders had taken place.98

Gursel called only one other witness, a professional photographer who

testi‹ed about the layout of Washington Park, including the pool and

bleachers area. Gursel later said that he called only three witnesses because

McNeil had only received $3,000 of his $10,000 fee, and therefore he did

not have the funds for further investigation and trial preparation.99

The jury deliberated for nine hours before ‹nding Porter guilty of all

charges, including the two murders.100 After the jury’s verdict, McNeil

instructed Gursel to opt for sentencing by Judge Sklodowski because
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McNeil’s fee had not been paid and a bench trial would be quicker and less

work than a jury penalty trial. After hearing the aggravating and mitigating

circumstances, Sklodowski sentenced Porter to death, calling him a “per-

verse shark.”101

After his conviction, Porter pursued all possible avenues of appeal. He

appealed to the Illinois Supreme Court and, when he lost, sought certiorari

from the U.S. Supreme Court, which declined to hear his case. After that,

Porter petitioned for state postconviction relief in the Illinois courts; when

that failed, he sought federal habeas relief in the federal courts, which was

also denied.

In Porter’s state and federal postconviction petitions, Porter’s new attor-

neys alleged, among other things, that Gursel’s trial representation had

been ineffective. Most important, they claimed that Gursel should have

introduced evidence showing that Alstory Simon and Inez Jackson were

responsible for murdering Green and Hilliard. In support of this claim,

they offered af‹davits and sworn statements by people in the neighborhood

stating that Simon and Jackson went to the park on August 15 with Green

and Hilliard; that Simon, who had recently been released from the peni-

tentiary, had had a ‹nancial dispute with Hilliard relating to drug dealing;

that Hilliard was seen arguing in the park that night with a man who was

not Porter; and that, after the shootings, Simon had threatened someone

who asked Inez Jackson what had happened at the park.102

In considering this claim, the state courts assumed that Gursel’s failure

to seek and introduce the exculpatory evidence was unreasonable and

focused solely on whether the defense was able to meet Strickland ’s preju-

dice prong. It concluded that “none of the alleged mistakes would cast

enough doubt on the outcome to warrant a new trial.”103 The state courts

therefore dismissed Porter’s ineffective assistance claim without holding a

hearing in which Porter’s new attorneys would have an opportunity to

introduce the exculpatory evidence that Gursel could have presented at his

trial.104

In assessing the reasonableness of the state court’s ruling on the Strick-
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land claim,105 the Seventh Circuit Court of Appeals stated that the

af‹davits and sworn statements offered on behalf of Porter were “at best,

circumstantial evidence that is overwhelmed by the direct, eyewitness tes-

timony offered at trial.”106 The court justi‹ed this conclusion by pointing

out that some of the af‹davits were “barely comprehensible and often sec-

ond- or even third-hand” information that should not weigh heavily in

comparison with the government’s eyewitness testimony.107 The Court

thus denied Porter’s petition for federal postconviction relief. Porter again

sought relief from the Supreme Court, but the Court again denied his peti-

tion for certiorari.

At this point—with Porter’s appeals exhausted and his execution date set

for September 23, 1998—attorney Dan Sanders agreed to represent Porter

pro bono. Because he hoped to prove that his client could not be executed

because the threat of his impending execution had rendered him mentally

incompetent,108 Sanders sought and obtained a mental health assessment

for Porter. He was surprised when the evaluating physician said, “You

know, you have a guy here with an IQ of ‹fty-one.”109

Finding that Porter had such a low IQ made an immediate difference.

As Sanders recalled, “Suddenly, I had a major legal issue that for sixteen

and a half years nobody had noticed, and that I had noticed somewhat acci-

dentally.” On the basis of the new ‹nding of Porter’s possible mental retar-

dation, the Illinois Supreme Court granted Porter a stay of execution on

September 21, 1998—just ‹fty hours before he was to have been executed.110

With a reprieve from the immediate peril of execution, Sanders decided

to call David Protess, a professor at Northwestern University’s school of

journalism, who taught a “Media and Capital Punishment” class in which

undergraduates investigated the cases of prisoners on Illinois’s death row.
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Protess’s students had already proven the innocence of several prisoners,

and Sanders wondered if they might be able to help Porter.

On September 28, 1998, four students from Protess’s “Media and Capi-

tal Punishment” class signed up to work on Porter’s case. As Protess

required, one of their early projects was to visit the scene of the crime and

reenact what had happened. Although they were skeptical as to the value of

this assignment, the students went to Washington Park. Two stood on the

bleachers, while two went to the opposite end of the pool where Henry

Williams and William Taylor had been swimming. The students quickly

realized that the distance was too great for a reliable identi‹cation even in

daylight, much less an hour after midnight when the crimes had occurred.

They concluded, moreover, that, if William Taylor had been standing

where he said he was, his view of the bleachers would have been blocked by

a fence, making it impossible for him to see anyone there.

Armed with the belief that the eyewitness testimony against Porter was

unreliable, the students decided to interview the individuals who had

testi‹ed about the shootings. Although Henry Williams had died, they

were able to locate William Taylor. By pointing out inconsistencies in Tay-

lor’s story, the students persuaded him to admit that the police had pres-

sured him into testifying falsely against Porter and to sign an af‹davit

recanting his testimony.

Because Protess told them that a witness’s recantation would generally

not be suf‹cient to exonerate a convicted defendant, the students then set

out to discover what had really happened on August 15, 1982. First, they

interviewed Walter Jackson in prison. In 1982, Walter had been living with

Inez Jackson, his aunt, and Alstory Simon. Jackson immediately told the

students, “Alstory’s your man.” He said that Simon had come home from

the park in the early morning of August 15 and told him that Jerry Hilliard

had been “taken care of.” Simon then had Jackson stand guard at the door

of the apartment with a gun for the rest of the night. The family left the

neighborhood shortly thereafter and eventually moved to Milwaukee.

With Jackson’s help, the students located other Jackson family members

who directed them to the home of Inez Jackson, who was now divorced

from Alstory Simon. On January 29, 1999, the students, Professor Protess,

and a private investigator took Inez Jackson to a restaurant to talk with her.

After they had engaged in some polite small talk, Professor Protess said,

“Inez, we know what happened that night in Washington Park, so why

don’t you just tell us?” Stunned, Inez told them the whole story. She had

been sitting in the bleachers with Green, Simon, and Hilliard when Simon

and Hilliard began to argue. She heard shots, looked up, and saw the two
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victims slumped over. Simon was stuf‹ng his gun into his pants. At that

point, he grabbed her, pulled her out of the bleachers, and threatened to

kill her too if she said anything. Inez Jackson signed an af‹davit and made

a videotaped statement that was aired on the CBS Evening News three days

later.

The morning after that, the private investigator who was helping the

Northwestern students went to the home of Alstory Simon to confront

him with Inez Jackson’s information. At ‹rst, Simon didn’t believe what

the investigator told him. However, his television happened to be tuned to

the CBS Morning News, and as the two men talked, Inez Jackson’s video-

taped statement was aired again—to the surprise of both Simon and the

investigator. Seizing the moment, the investigator then encouraged Simon

to “be a man” and free Porter from death row. Simon agreed to make a

videotaped statement. In that statement, he confessed to the shootings,

claiming he had killed Green and Hilliard in self-defense.111

Two days later, on February 5, 1999, Anthony Porter was freed from

prison on his own recognizance. In mid-March, his murder convictions

were vacated. Later, Governor George Ryan stated that the Porter exoner-

ation was an important factor in his January 2000 decision to suspend the

death penalty in Illinois. “How do you prevent another Anthony Porter 

. . .?” he asked. “Today I cannot answer that question.”112

Ernest Willis

In the early morning hours of June 11, 1986, a ‹re destroyed a house in

Iraan, Texas. At the time of the ‹re, four people, all of whom were guests

of Michael and Cheryl Robinson, the house’s tenants, were present: Eliza-

beth Belue, Gail Allison, Ernest Willis, and Billy Willis, his cousin. Belue

and Allison died in the ‹re. Billy Willis, who was severely injured, escaped

death by jumping naked out of the bedroom window. Ernest Willis, who

did not appear to be injured, claimed he was sleeping in the living room at

the time of the ‹re. He told investigators the smell of the ‹re awakened

him, and he ran through the house trying to awaken the other occupants.

He said that he eventually ran outside and broke the windows in an

attempt to secure an escape route for those inside.113
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Deputy sheriff Larry Jackson was the principal investigator in the case.114

Although Jackson was not an arson expert, he investigated the physical evi-

dence for the purpose of determining how the ‹re started. He concluded

that the ‹re started as a result of someone pouring a liquid accelerant in

various parts of the house, including the living room and dining room.

Deputy state ‹re marshals, who arrived later at the scene, conducted a cur-

sory investigation115 and essentially agreed with Jackson’s conclusions.

Based on these ‹ndings, Willis’s account of his actions during the ‹re

appeared false. If the ‹re had been started as a result of someone pouring

accelerant in various parts of the house, including the living room where

Willis was supposedly asleep on a couch, Willis would have been killed or

seriously injured if he had run through the house after the ‹re commenced.

Willis was charged with capital murder. The prosecution claimed that

Willis intentionally poured a ›ammable liquid accelerant on the ›oor of

the house and set it on ‹re. The prosecutor’s arson experts testi‹ed that a

›ammable liquid was poured on the ›oor of the house in various locations,

including beneath and on top of the sofa in the living room where Willis

claimed to have been sleeping at the time of the ‹re.116 One expert testi‹ed

that if Willis had been sleeping on the sofa when the ‹re started, he would

have been severely burned.117 Investigators also testi‹ed that Willis’s claim

that he had broken the windows from the outside was inconsistent with the

evidence because no broken glass was found inside the house. The prose-

cutor’s case was thus based on the theory that the physical evidence in the

case showed that Willis had lied to investigators concerning his actions at

the time of the ‹re. His lies, his lack of apparent injuries, and the absence

of any other viable suspect provided the basis for the government’s argu-

ment that he had started the ‹re.

At his jury trial, Willis was represented by Steven Woolard and Kenneth

P. DeHart. While both attorneys were defending their ‹rst capital defen-
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dant, DeHart was considered a “seasoned veteran.”118 He had previously

been an assistant district attorney for four years, and he later became pre-

siding judge of the 384th District Court in Alpine, Texas. At Willis’s trial,

DeHart and Woolard vigorously attacked the state’s case. They called their

own arson expert who disputed the government experts’ theory as to the

path of the ‹re. They pointed out that there were numerous discrepancies

in the state’s witnesses’ testimony and no physical evidence corroborating

the claim that Willis started the ‹re. Most important, they emphasized

that Willis had no motive for setting the ‹re. There was no evidence that

Willis would gain from the home’s destruction or that he had any animos-

ity toward any of the people who were asleep in the house on the night of

the ‹re. Indeed, Willis was on good terms with his cousin and had just met

the two victims on the day of the ‹re.

The prosecutor tried to surmount the problems with his case by focusing

the jury’s attention on the defendant’s demeanor. During the trial, Willis,

who did not testify, displayed no emotion; he seemed impassive, “zombie-

like,” totally disinterested in the proceedings. In his closing argument, the

prosecutor made several comments relating to the defendant’s extraordi-

nary lack of affect. At the end of his argument, the prosecutor said, “he sat

right here through the entire trial with this dead pan, insensitive, expres-

sionless face—.”119 After being interrupted by an objection from one of the

defense attorneys, he concluded, “With his cold ‹sh eyes on everybody and

everything that has come in here, and he just merely stared and watched

very impassively, very coldheartedly, much like he probably did that morn-

ing outside the ‹re when he watched and listened.”120

Through portraying Willis as a cold-blooded monster, devoid of empa-

thy or feelings of any kind, the prosecutor hoped to counter the defense’s

argument relating to Willis’s absence of motive. Since Willis was lacking in

ordinary human emotions, he might not need any reason for starting the

‹re. Because his emotional reactions were so divergent from the norm, the

jury should not expect his reasoning process to accord with common expe-

rience.

Nevertheless, both Willis’s attorneys and the prosecutor anticipated that

Willis would be acquitted. The defense attorneys believed that the govern-

ment’s case was simply too weak to obtain a conviction. And the prosecu-

tor had estimated his chances at only “about 10 percent going into [the

Defending Capital Defendants Who Are Innocent 57

118. Willis, 2004 U.S. Dist. LEXIS 13764, at *94.

119. Willis, 785 S.W.2d at 385.

120. Id.



trial].”121 Even though Willis appeared to be the most plausible suspect, the

prosecutor lacked physical evidence that could connect him to the ‹re.

Moreover, the government’s forensic evidence, which tended to show the

defendant was lying about his actions at the time of the ‹re, had been vig-

orously disputed by the defense expert. The government’s case thus seemed

“too thin” to convince a jury that Willis was guilty beyond a reasonable

doubt.

Juries, however, are unpredictable. Willis’s jury adjudicated him guilty of

capital murder on August 4, 1987; after a brief penalty trial, it sentenced

him to death the next day. The prosecutor was surprised but pleased.

Shortly after the verdict, he told a Texas newspaper, “We are just tickled

pink. We didn’t have any eyewitnesses. We didn’t know what type of

›ammable material was used. It was all circumstantial material.”122 Willis’s

trial attorneys appealed his conviction, but on June 7, 1989, the Texas Court

of Appeals af‹rmed his conviction,123 and the Supreme Court denied cer-

tiorari on October 9, 1990.

Subsequently, Willis’s case was sent to the Texas Capital Punishment

Resource Center where Robert Owen was working. Until 1995, an indigent

Texas death row inmate had no right to an attorney’s assistance in state

postconviction proceedings. When Owen became involved with Willis’s

case in 1990 or 1991, his primary task was to ‹nd Willis an attorney who

could represent him throughout his postconviction proceedings. At the

same time, however, he also had to ‹le an initial state habeas petition that,

while not fully developed, would raise enough issues to stave off the imme-

diate threat of execution.

In seeking attorneys for indigent death row defendants, the Texas

Resource Center reached out to a variety of private attorneys, including

attorneys from law ‹rms in other states. In trying to attract lawyers’ inter-

est in these cases, Owen recalls that he and other Resource Center lawyers

tried to “market these cases” so that the best lawyers would be interested in

them. According to Owen, in talking to a lawyer from an out-of-state law

‹rm, “you might have a dozen cases and you are trying to interest [the

lawyer] in taking one or more of them.”124 When you had a case where the

defendant had a strong claim (especially a claim that he might be inno-
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cent), “that’s a much easier case to get the lawyer to say, ‘I want to help.’ ”125

By the time Owen was seeking an outside attorney to represent Ernest

Willis, Willis’s case had a strong selling point. On September 11, 1990,

David Martin Long, who was then an inmate on Texas’s death row, made

a three-hour videotaped confession in which he admitted setting the ‹re

that resulted in the deaths of Elizabeth Belue and Gail Allison. Long

stated that he had set the ‹re because he wanted to hurt or kill Billy Willis,

who had participated with him in various criminal activities. He stated that

he had parked his truck about a block away from the Robinson house

where he knew Billy was staying. After sitting in his truck for about twenty

minutes, he started the ‹re by pouring a mixture of Wild Turkey and Ever-

clear “on the carpet around the dining room table and around the living

room.”126 Even before Long’s confession, the government’s weak case sug-

gested that Willis might have been wrongfully convicted. The addition of

Long’s confession strengthened Willis’s claim of innocence and made his

case one that would attract signi‹cant interest from outside attorneys. 

In the early 1990s, Jim Blank, a young lawyer just out of law school, and

Walter P. Loughlin, a former federal prosecutor and partner at Mudge,

Rose, Guthrie, Alexander & Ferdon, became Willis’s attorneys. In 1995,

Loughlin and Blank moved to the New York of‹ce of Latham & Watkins

LLP, where other Latham lawyers, including Noreen Kelly-Najah, joined

the Willis team. During the nearly thirteen years in which these attorneys

represented Willis in his postconviction proceedings, they devoted approx-

imately ten thousand hours to his case. Had he been a paying client, the

estimated cost of their work on his behalf would have been between three

and ‹ve million dollars.

The Latham attorneys initially focused on David Long’s confession.

Even though Willis’s postconviction petition alleged that Willis was

innocent and referred to Long’s confession, Judge Brock Jones, who had

presided at Willis’s jury trial, denied Willis’s petition for postconviction

relief without a hearing. The Texas Court of Appeals, however, was con-

cerned about Willis’s claim of innocence and remanded his case to Judge

Jones for an evidentiary hearing relating to all of his claims. After the

remand, Judge Jones considered several preliminary issues relating to

Long’s confession. At one point, Willis’s attorneys called Long as a wit-

ness; on advice of counsel, however, Long refused to testify. Judge Jones

indicated he would allow the defense to introduce the videotape of

Defending Capital Defendants Who Are Innocent 59

125. Id.

126. Willis, 2004 U.S. Dist. LEXIS 13764, at *32–33.



Long’s confession; he also indicated, however, that the defense could not

expect to prevail unless it could corroborate signi‹cant parts of the con-

fession.

Over the next several years, the defense sought to corroborate Long’s

confession. After an extensive investigation, several important details were

corroborated: a witness was able to testify to the presence of a vehicle near

the Robinson house at the time of the ‹re, which tended to corroborate

Long’s claim that he was in a truck near the Robinson house before and

after the ‹re; Long was shown to be a longtime criminal associate of Billy

Willis, thus providing support for Long’s claim that his animus toward

Billy—which occurred as a result of their prior criminal activity together—

was his motive for starting the ‹re; Marshall Smyth, an arson expert, con-

ducted experiments that showed the ‹re could have been started through

the use of a mixture of Everclear and Wild Turkey, which Long claimed to

have used; and Long had started another ‹re in Bay City, Texas, using

what appeared to be a modus operandi similar to the one he claimed to

have used in starting the ‹re in the Robinson house.

In addition to investigating for the purpose of corroborating Long’s con-

fession, the defense also investigated other aspects of the case, including

mitigating evidence that could have been introduced at Willis’s penalty

trial, forensic evidence relating to the path of the Robinson house ‹re, and

the explanation for Willis’s “zombie-like” demeanor at trial. When the

defense examined Willis’s prison medical records, they learned that the

state had been unnecessarily medicating Willis with two strong antipsy-

chotic medications (Haldol and Perphenazine) throughout the trial.

Although these records had been available to Willis’s trial attorneys, the

attorneys never examined them. This new information gave rise to two

strong constitutional claims: the state violated Willis’s rights by unneces-

sarily medicating him throughout his trial; and Willis’s trial attorneys were

ineffective in failing to discover the cause of Willis’s “zombie-like”

demeanor.

At evidentiary hearings scheduled periodically over several years, Judge

Brock Jones, the Texas state court judge who had presided at Willis’s 1987

capital trial, heard testimony from witnesses who tended to corroborate

David Long’s confession as well as witnesses and documentary evidence

supporting the other grounds on which habeas relief was sought. Although

the New York attorneys believed there were several strong bases for attack-

ing the conviction, Owen and other Texas attorneys warned them that,
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since 1974, less than 2 percent of all Texas death row defendants had “been

freed through the reversal of their convictions.”127

Faced with these formidable odds, the New York attorneys sought to

prevail by emphasizing the signi‹cance of Willis’s demeanor during the

trial. At the state postconviction hearing, the attorneys showed that, while

his trial attorneys had noticed and been concerned about Willis’s “zombie-

like” demeanor, they had failed to investigate its cause. If the attorneys had

conducted a reasonable investigation, they would have found the prison

medical records showing that government doctors had been unnecessarily

medicating Willis throughout the trial. Willis’s trial attorneys’ failure to

investigate the reason for Willis’s demeanor had had a pervasive effect on

the trial. Since the government’s case was entirely circumstantial, evidence

relating to whether Willis was the kind of person who would start a ‹re

likely to cause two or three people’s deaths was vitally important. Willis’s

“zombie-like” demeanor allowed the prosecutor to argue that, because he

lacked normal human emotions, Willis was perfectly capable of commit-

ting an atrocious crime for no reason or for reasons that ordinary people

would ‹nd incomprehensible. The attorneys’ failure to address the prob-

lems caused by Willis’s medication thus drastically altered the dynamics of

the trial.

Under Strickland, however, Willis’s postconviction attorneys also had to

show that, if the attorneys had properly addressed the problem of Willis’s

demeanor, there was a reasonable probability that the jury’s verdict would

have been different. As to this issue, the evidence that Long had confessed

was critically important. Owen, who has had personal experience with the

dif‹culty of persuading Texas courts to reverse capital defendants’ convic-

tions on the ground of ineffective assistance of counsel, states that many

such ineffective assistance claims fail because, even if the state has a weak

case, the reviewing court may still think “this is the likeliest guy to have

committed the crime.”128 The court will then conclude that, even if the trial

attorney’s representation had been better, the jury would have still found

the defendant guilty because they would view him as the only plausible sus-

pect. In Willis’s case, however, the postconviction attorneys were able to

present a plausible alternative scenario. Even though Long’s confession
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had not been before the original jury, the attorneys could now say to the

court, “We know who committed this crime. It’s the guy who confessed to

it.”129 With this knowledge, a reviewing court could feel comfortable in

granting relief. 

Based on Long’s confession, Willis’s postconviction attorneys thus also

presented the claim that Willis was entitled to have his conviction reversed

because he was actually innocent of the crime of which he had been con-

victed. While the attorneys knew that obtaining relief on this ground alone

would be dif‹cult, they believed that presenting evidence in support of this

claim would enhance the likelihood that either the state or federal courts

would reverse Willis’s conviction on some other ground.130

Texas has an unusual procedure for adjudicating state postconviction

claims. Although the hearing takes place before a trial judge, that judge

does not have jurisdiction to grant or deny the relief requested by the

defendant. After hearing the evidence, the judge makes relevant ‹ndings of

fact and conclusions of law. Those ‹ndings and the judge’s recommenda-

tion as to whether postconviction relief should be granted are then submit-

ted to the Texas Court of Criminal Appeals, which makes the ultimate

determination as to what, if any, postconviction relief will be granted.

In Willis’s case, Judge Jones’s ‹ndings were mixed but ultimately favor-

able to the defendant. While he found that Willis’s attorneys had not

established that Willis was actually innocent of the murder, he ruled in

Willis’s favor on several other issues relating to the conviction. Most

important, he ruled that the state had unnecessarily medicated Willis

throughout the trial, thus producing the defendant’s “zombie-like”

demeanor; that Willis’s lawyers provided de‹cient representation in failing

to investigate the cause of the defendant’s demeanor at trial; and that the

attorneys’ failure resulted in prejudice at the guilt stage because there was a

reasonable probability that the jury would not have convicted Willis if he

had not had such an aberrational demeanor. Based on these ‹ndings,

Willis would be entitled to have his conviction reversed.

The Texas Court of Appeals, however, declined to accept any of Judge

Jones’s ‹ndings. That court concluded that the state had not improperly
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medicated Willis during the trial because the “record fails to reveal a

motion to terminate use of the medication or an objection to the medica-

tion.”131 The court held, moreover, that Willis had not established his attor-

neys’ ineffective representation because he failed to satisfy his burden of

showing both his attorneys had been ineffective. The basis for this conclu-

sion appeared to be that DeHart, Willis’s more experienced attorney, had

not testi‹ed at the postconviction hearing. Although Woolard had testi‹ed

as to what both he and DeHart had done or failed to do at Willis’s trial, the

Court of Appeals concluded that “nothing in the instant record overcomes

the presumption DeHart provided [Willis] with effective assistance of

counsel.”132 Since the court also rejected Willis’s claims relating to his death

sentence, Willis remained on death row.

Willis’s attorneys next ‹led a petition for federal habeas postconviction

relief. In order to obtain relief, the attorneys would have to show that the

Texas Court of Appeals’ decision was an unreasonable application of fed-

eral law.133 Nevertheless, the federal district court granted the writ as to

both Willis’s conviction and death sentence.134 As to the defendant’s con-

viction, the district court accepted Judge Jones’s critical ‹ndings of facts,

including the ‹nding that the state unnecessarily medicated Willis and that

Willis’s attorneys’ failure to investigate the cause of Willis’s demeanor was

ineffective assistance of counsel. Based on these ‹ndings, the court con-

cluded that the Texas Court of Appeals’ decision was an unreasonable

application of federal law.

The federal district court also discussed Willis’s actual innocence claim

at length. Although Judge Jones had found that David Long’s confession

was “not suf‹ciently corroborated to be admissible,” the district court judge

observed that the corroborating circumstances presented by Willis’s attor-

neys135 seemed to substantiate the confession’s trustworthiness.136 In addi-

tion, the judge examined the defense evidence contradicting the state’s the-

ory of the ‹re. Marshall Smyth, a ‹re investigator, testi‹ed that the state’s

theory as to the path of the ‹re in the Robinson house was mistaken. At the

trial, the government’s witnesses had testi‹ed to a “pour pattern” theory of

the ‹re, meaning that an accelerant had been poured in every part of the
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house where there was burn damage. Smyth testi‹ed, however, that the

“pour pattern” theory was physically impossible; instead, the damage

throughout the house occurred as a result of “›ashover” conditions

throughout the house during various points of the ‹re.137 Smyth’s testi-

mony obliterated the government’s claim that Willis had lied about his

movements during the ‹re. If the ‹re had progressed as Smyth said it did,

Willis would have had time to exit the house without serious injury if, as he

claimed, he had been asleep on the living room couch when the ‹re started.

Other evidence also corroborated Willis’s account of what happened

after the ‹re. As one example, the defense showed that the “windows of the

Robinson house were of a particular type that prevented the glass from

falling into the house.”138 This evidence refuted the government investiga-

tor’s trial testimony that Willis’s claim that he broke the Robinson house’s

windows from the outside must be false because the window’s glass was

found outside the house.

After meticulously examining the evidence relating to Willis’s inno-

cence, the federal judge concluded that “while both parties’ presentations to

the Court . . . raise strong reason to be concerned that Willis may be actu-

ally innocent,”139 it would be inappropriate to decide this question for two

reasons: ‹rst, under the Supreme Court’s decisions, a defendant’s inno-

cence is “not a cognizable claim on [federal] habeas,” and, second, deciding

the question was unnecessary because Willis’s conviction had to be reversed

on other grounds.140

The court’s discussion of Willis’s innocence nevertheless provided a

strong signal that it believed there was serious doubt as to Willis’s guilt. In

response to the court’s ruling, Ori White, the present district attorney of

Pecos County, undertook a rigorous examination of the case. In addition to

reviewing the evidence introduced at Willis’s trial and postconviction hear-

ing, he hired two arson investigators who had not been previously involved

in the case and asked them to make an independent determination as to

how the Robinson house ‹re had been started.

After carefully examining the evidence, the new arson investigators came
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to a surprising conclusion: the ‹re “probably wasn’t caused by arson at all. 

. . . Most likely, [it] was caused by an electrical problem—a broken ceiling

fan or a faulty outlet.”141 In his report, one of the experts stated, “There is

not a single item of physical evidence in this case which supports a ‹nding

of arson.”142 District Attorney White dismissed all charges against Willis.

In explaining his action, White said, “He simply did not do the crime. . . .

I’m sorry this man was on death row for so long and there were so many

lost years.”143

Re›ections on the Cases

Of the death row defendants who have been exonerated, Earl Washington,

Anthony Porter, and Ernest Willis are among the most famous. Washing-

ton’s and Porter’s cases have become well known because both defendants

came so close to execution—Earl Washington less than three weeks and

Anthony Porter within ‹fty hours. Ernest Willis’s case has become notori-

ous because he spent seventeen years on death row, the longest of any

exonerated death row defendant.144

In all three cases, the circumstances that led to the defendant’s exonera-

tion were extraordinarily adventitious. Earl Washington did not even have

an attorney until his execution date was three weeks away. And, even after

his lawyer ‹led a postconviction petition on his behalf, the judge’s decision

to stay his execution was quite surprising. Washington could have been

executed before the inquiry that led to his exoneration was ever started.

The revelation that Porter was mentally retarded, moreover, was totally

unexpected. Prior to his mental health examination, none of his attorneys

saw signs that his IQ was substantially below the norm. And, as Ken Arm-

strong and Steve Mills have said, “[t]ack twenty more points onto Anthony

Porter’s IQ and you put him in his grave.”145 In Ernest Willis’s case, David

Long’s confession was the catalyst that precipitated the massive investiga-
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tion that resulted in Willis’s exoneration. In retrospect, however, it appears

that Long’s confession was very likely false. All three cases thus provide

cautionary signals for our system of capital punishment, suggesting that our

safeguards for protecting innocent defendants from execution are

insuf‹cient.

Beyond that, what lessons can be drawn from the three cases? Based on

studies of larger numbers of exonerated capital defendants, all three cases

were in some ways atypical. The prosecution did not introduce testimony

from jailhouse informants or forensic experts who compared the defen-

dant’s hair with hair from the crime scene, for example.146 Although both

Washington and Porter were African American, moreover, they were not

tried before all-white juries.147 Nevertheless, the exonerations in the three

cases do provide insight into the sources of error in capital cases, some of

the ways in which de‹cient attorneys’ representation contributes to errors

in capital cases, and the problems with the ways in which reviewing courts

monitor such attorneys’ performance.

Sources of Error in Capital Cases

Mistaken eyewitness testimony and false confessions, the sources of the

errors in Porter’s and Washington’s cases, respectively, have long been rec-

ognized as two of the leading sources of error in potentially capital cases.148

Indeed, mistaken eyewitness testimony has been shown to be the leading

source of wrongful convictions in all criminal cases.149 In Porter’s case, the

eyewitness testimony may have seemed relatively strong because the two

eyewitnesses knew the defendant. On the other hand, the witnesses’ credi-

bility was undermined by their criminal background, their prior inconsis-
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tent statements to the police, and the pressure exerted by the police to

obtain their statements. Since the government’s case was based almost

entirely on eyewitness testimony, the Illinois Supreme Court’s conclusion

that the case against Porter was “overwhelming”150 was clearly an exagger-

ation. The case suggests not only that mistaken eyewitness testimony con-

tinues to be a source of error in capital cases, but also that courts are

insuf‹ciently sensitive to the possibility of such error.

Although many people ‹nd it dif‹cult to believe a person would confess

to a murder he didn’t commit, studies of wrongful convictions, including

DNA exonerations, demonstrate that police-induced false confessions are

also a leading source of error in potentially capital cases.151 Huy Dao, the

assistant director of the Innocence Project at Cardozo University, has con-

cluded that in homicide cases, it “appears . . . that false confessions or

admissions are a main, if not the major, cause of wrongful convictions in

DNA-exonerated cases.”152 Earl Washington’s confession should have

been viewed as particularly suspect, moreover, not only because of the

many inconsistencies and errors in his original statements to the police,

but also because mentally retarded suspects are one of the populations

most likely to falsely confess in response to police interrogation.153 Wash-

ington’s case thus provides a paradigm example of a case in which a police-

induced confession resulted in an innocent defendant’s conviction and

near-execution. 

Prior to the modern era of capital punishment, mistaken forensic testi-

mony, the source of error in Willis’s case, was not viewed as a likely source

of error in capital cases.154 Over the past two decades, however, the surpris-

ingly high number of exonerated death row defendants convicted as a result

of such testimony indicates that this source of error is now one of the most

frequent sources of error in capital cases.155

Mistaken forensic testimony is likely to occur either because the science
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relied on by the forensic “expert” is not reliable, as in the case of micro-

scopic hair analysis,156 or because “the prosecution experts are sloppy,

incompetent, or deceptive in rendering results.”157 In Willis’s case, both fac-

tors were involved. When the investigation of the Robinson house ‹re took

place in 1987, “‹re investigation was treated as an ‘art’ based on experience

rather than science.”158 As a result, the prosecutor’s arson experts accepted

the now discredited “pour pattern” theory under which it was assumed an

accelerant had been poured in every part of the house where there was

signi‹cant burn damage. In addition, the government’s arson investigation

was imprecise. Deputy Sheriff Jackson, who was not an arson expert,

reached his conclusion as to how the ‹re started by examining the physical

evidence at the scene of the ‹re. Instead of rigorously examining all of the

physical evidence, the deputy state ‹re marshals accepted Jackson’s conclu-

sions after conducting a cursory investigation that included signi‹cant

errors and omissions.159 The experts’ erroneous testimony could thus be

attributed both to the embryonic state of ‹re investigation in 1987 and to an

investigation that was “bungled from the beginning.”160

While the most immediate sources of error in Washington’s, Porter’s,

and Willis’s cases may be identi‹ed as mistaken identi‹cation, false confes-

sion, and unreliable forensic testimony, in all three cases a more pervasive

source of error, sometimes characterized as the “prosecution complex,”161

was also involved. The prosecution complex occurs when police or prose-

cutors feel pressure to solve a case and either have only one suspect or have

decided to focus on a particular suspect. In such cases, overzealous police or

prosecutors prematurely become convinced they have the right suspect and

become narrowly focused on strengthening the case against that suspect.

The prosecution complex is most likely to apply in capital cases because,

as Professor Samuel Gross has pointed out,162 in such cases the public often

places pressure on the police and prosecutor to ‹nd and convict the perpe-

trator.

As a result, the police or prosecutor will be likely to prematurely focus on

a particular suspect, engage in overzealous tactics to strengthen the case
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against that suspect, and fail to consider evidence that could exculpate that

suspect or incriminate others.163 In preparing the case against the suspect,

the police’s or prosecutor’s overzealous tactics may produce evidence that

appears strong but is in fact of dubious reliability. The investigators’ failure

to investigate other possibilities, moreover, may lend an air of inevitability

to the government’s case. Unless the defense is able to counter the govern-

ment’s case by introducing persuasive exculpatory evidence, the jury may

believe that the defendant must be guilty because, based on the evidence

presented, there is no viable alternative.

This source of error played an important part in producing all three

wrongful convictions. In Washington’s case, the police, who had been frus-

trated by their failure to solve the rape and murder of Rebecca Williams,

viewed Washington as a viable suspect because his assault of Hazel Weeks

had sexual overtones.164 When Washington showed he was willing to

admit to committing whatever crimes he was questioned about, the police

asked him if he had committed the Williams rape-murder and Washing-

ton readily acquiesced. Because of their eagerness to solve this crime, the

police apparently discounted the signi‹cance of Washington’s contempo-

raneous false confessions to three other rapes and his inability to provide

them with accurate details relating to the Williams rape-murder. In addi-

tion, they failed to give suf‹cient attention to forensic evidence suggesting

that someone other than Washington was responsible for the crime.

Because Washington’s defense attorney failed to challenge the govern-

ment’s evidence at trial, the prosecutor was able to present a case that

appeared to convincingly establish the defendant’s guilt. Even though

jurors are disinclined to doubt the reliability of a defendant’s incriminating

admissions, Washington’s original statements might have appeared prob-

lematic because of his many mistakes. The prosecutor did not offer these

statements, however, but instead introduced only Washington’s ‹nal writ-

ten confession and the principal interrogator’s self-serving (and in some

cases inaccurate) summary of that confession. The government’s case thus

seemed unassailable: the defendant had confessed to the crime, there were

details that corroborated his confession, and there was no evidence that

suggested anyone other than the defendant could have committed the

crime. Not surprisingly, the jury readily found the defendant guilty.

The prosecution complex also played a signi‹cant part in producing

Porter’s wrongful conviction. Although there were certainly other viable
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suspects—most notably Alstory Simon, the actual perpetrator—the police

decided to focus their investigation exclusively on Porter. As a result of

their belief in Porter’s guilt, they exerted inordinate pressure on at least two

witnesses: through the use of coercive interrogation techniques, they pro-

duced Taylor’s identi‹cation of Porter as the killer, which strengthened the

government’s case, and Doyle’s admission that he had not been with Porter

throughout the night of the murder, which weakened the defendant’s alibi.

As in Washington’s case, the prosecution’s evidence against Porter

seemed much stronger when it was presented to the jury than it did earlier

in the investigation. At Porter’s trial, the jury heard two witnesses identify

Porter as the killer and a third identify him as someone who had been at

the scene of the crime. Moreover, as in Washington’s case, the jury did not

hear evidence suggesting anyone other than Porter might have committed

the crime. The police’s failure to follow leads pointing toward other sus-

pects eliminated the possibility that the prosecutor would be required to

disclose exculpatory evidence relating to other suspects to the defense;165

and the defense was unable to develop this evidence on its own. The

defense did introduce Porter’s two alibi witnesses. Nevertheless, as in

Washington’s case, the absence of evidence pointing to any suspect other

than Porter might have predisposed the jury toward accepting the govern-

ment’s version of the relevant events.

In Willis’s case also, the prosecution complex seemed to shape the Texas

prosecutor’s approach. If the original prosecutor had conducted the careful

review of the forensic evidence that Ori White ultimately conducted, it

seems unlikely that criminal charges would have been brought against

Willis. Even if the “pour pattern” theory was accepted as a probable

hypothesis, a complete examination of the physical evidence would have

shown that some of Deputy Sheriff Jackson’s conclusions were mistaken

and, therefore, that the government’s case against Willis was too specula-

tive to establish his guilt beyond a reasonable doubt.

Even if Deputy Sheriff Jackson’s conclusions were accepted, moreover,

the original prosecutor realized that the government’s case against Willis

was so weak that the chances of conviction were only about one in ten.
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When the chances of convicting a suspect are so low, an ethical prosecutor

might be expected to have qualms about bringing the case or at least about

seeking a death sentence.166 The original Texas prosecutor obviously had

no such qualms. Prior to trial, he failed to disclose relevant exculpatory evi-

dence relating to the penalty determination to Willis’s attorneys.167 In his

closing argument, he made improper comments relating to the defendant’s

demeanor.168 And, after the trial was over, he told the media that he was

“tickled pink” to obtain a death sentence in such a weak case. The prosecu-

tor’s exuberance may indicate that he shared the view—attributed to

another Texas prosecutor—that “[a]ny prosecutor can convict a guilty man.

It takes a great prosecutor to convict an innocent man.”169

The Defendants’ Representation

The attorneys who represented Washington, Porter, and Willis at their tri-

als do not ‹t within the category of capital defense attorneys characterized

by the ABA as “abysmal” or “deplorable.” They did not engage in inexcus-

able conduct, such as falling asleep at their client’s trial; and, in contrast to

other exonerated defendants’ attorneys who were disbarred either before or

around the time they represented the capital defendant,170 their profes-

sional reputations appear to have been good.

Nevertheless, the attorneys’ performances in these cases provide exam-

ples of representation that increases the risk of an innocent capital defen-

dant’s conviction. In contrast to most capital defendants’ lawyers, both

Scott and McNeil (who delegated trial responsibility to Gursel) were

retained by the defendant’s family rather than appointed by the court to

represent an indigent defendant. In both cases, the lawyer’s meager fee

impaired his ability to present a defense. Gursel frankly admitted that he
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called only three witnesses because he did not have the funds for further

investigation and trial preparation. “I had very limited resources,” he

explained in an interview. “There were people I would have liked to have

followed up with, but I couldn’t.”171 Scott’s resources were even more lim-

ited, which perhaps explains his failure to consider retaining an expert wit-

ness who could testify to Washington’s inability to understand the

Miranda warnings or to make a fuller examination of the forensic evidence.

In addition, both lawyers’ inexperience in defending capital cases led to

some serious problems. Scott’s weak closing argument, particularly his

inability to respond to the prosecutor’s argument that Washington’s con-

fession revealed facts that would only be known to the perpetrator, justi‹ed

Washington’s later lawyers’ conclusion that, in defending Washington,

Scott had been “totally out of his league.”172

If Gursel and Scott had been more experienced, moreover, they would

have realized that their limited funds would not necessarily preclude them

from obtaining the investigators and expert witnesses necessary to assist

them in preparing the defense. They could have requested that the trial

judge appoint and provide adequate funding for such experts and investi-

gators, arguing that a criminal defendant (and especially a capital defen-

dant) unable to afford such professional services is entitled to have them

provided by the court. Indeed, the ABA Guidelines now speci‹cally pro-

vide that “all expert, investigative, and other ancillary professional services”

needed for high quality representation should be provided “to private attor-

neys whose clients are ‹nancially unable to afford them.”173 Because neither

lawyer sought such assistance, however, the defenses they presented on

behalf of their clients were very limited.

Woolard and DeHart, both of whom were appointed to represent

Willis, were also inexperienced in representing capital defendants. If they

had been more experienced, they would have conducted a fuller investiga-

tion relating to the defendant’s history and present situation. One of the

basic components of such an investigation would have been to examine the

defendant’s prison medical records so that the defense could obtain a bet-

72 Litigating in the Shadow of Death

171. Mills, supra note 99.

172. Edds, supra note 55, at 30.

173. The Commentary to ABA Guideline 4.1 (2003) speaks directly to this point: “Finally, in the

relatively rare case in which a capital defendant retains counsel, jurisdictions must ensure that the

defendant has access to necessary investigative and expert services if the defendant cannot afford

them.” See American Bar Association: Guidelines for the Appointment and Performance of Defense

Counsel in Death Penalty Cases, 31 Hofstra L. Rev. 913, 952 (2003).



ter understanding of the defendant’s past or present physical or mental

problems. If they had conducted such an examination, they would have

learned that Willis’s “zombie-like” demeanor was occurring because prison

of‹cials were unnecessarily medicating him. The attorneys then could have

addressed this problem, thereby signifcantly reducing the likelihood of

Willis’s conviction.

The Criminal Justice System’s Monitoring of 

Capital Defense Attorneys’ Representation

While all three defendants challenged their convictions on the ground that

they had had received ineffective representation from their defense attor-

neys at trial, Willis’s challenge was the only one that was successful. As

Willis’s postconviction attorneys emphasized, Willis’s ineffective assistance

claim was unusually strong because the defense was able to present com-

pelling evidence that he was probably innocent. Even so, the Texas state

courts rejected his claim. The federal district court judge, however, con-

ducted an unusually meticulous examination of the evidence relating to

both Willis’s constitutional claims and his innocence, and then concluded

that the state court’s decision constituted an “unreasonable application of

federal law.”

State or federal decisions vacating Texas death row defendants’ convic-

tions on grounds of ineffective assistance of counsel have been very rare.

Given the stricter standard for federal habeas review under the new statute,

federal decisions vacating Texas convictions on this ground are likely to

become even more rare. Willis’s success may be attributed primarily to two

factors: the evidence of his innocence was unusually strong, and the federal

judge who reviewed his case was unusually conscientious.174 If either of

these factors had not been present, Willis might still be on death row.

Signi‹cantly, the courts that reviewed Washington’s and Porter’s attor-

neys’ trial representations held or assumed that in both cases the attorney’s

performance was unreasonable within the meaning of Strickland ’s ‹rst

prong. In both cases, however, the courts concluded that the defendants

were unable to satisfy Strickland ’s second prong because the juries would

have convicted the defendants of capital murder even if their attorneys had
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introduced all of the potentially available exculpatory evidence at the trial.

Since we now know that both defendants were in fact innocent, the courts’

conclusions suggest that Strickland is not being applied in a way that will

ful‹ll the Supreme Court’s goal of ensuring reliable results.

In both cases, the exculpatory evidence that the attorneys should have

introduced was in fact quite powerful. In Washington’s case, evidence that

semen stains on a blanket at the crime scene did not belong to Washington

strongly suggested that someone else had raped the victim. Since the vic-

tim had indicated that she had been raped by only one person, this should

have been enough to raise a serious doubt as to Washington’s guilt. The

Fourth Circuit concluded, however, that the exculpatory evidence would

not have changed the result because Washington’s confession provided

such convincing evidence of his guilt. The Fourth Circuit’s analysis per-

haps indicates that courts, as well as juries, tend to overestimate the relia-

bility of a defendant’s police-induced confession.

In Washington’s case, the Fourth Circuit majority’s evaluation of the

strength of the confession introduced by the prosecution seems seriously

›awed. Even if the majority was unaware of the many errors in Washing-

ton’s original statements, they were certainly aware of Washington’s men-

tal retardation and that at least some of his statements were made in

response to leading questions from the police. They should have been

aware that mentally retarded suspects’ statements obtained under these cir-

cumstances have long been viewed as likely to be unreliable. In applying

Strickland ’s test, their analysis thus seemed to give undue weight to the per-

suasive power of the prosecutor’s evidence.

The Seventh Circuit’s approach to analyzing the exculpatory evidence

that Porter’s trial attorney failed to introduce at trial was also problematic.

That court justi‹ed its conclusion that the exculpatory evidence that Gursel

should have presented would not have changed the result primarily on the

ground that the af‹davits and sworn testimony attesting to the new evi-

dence seemed weak in comparison to the sworn testimony presented by the

government at Porter’s trial. In particular, some of the exculpatory evidence

was double or triple hearsay, and some could be subject to interpretations

that would not establish Porter’s innocence. Comparing the af‹davits and

statement introduced by Porter’s postconviction attorneys with the govern-

ment witnesses’ testimony at his trial was misguided, however, because

courtroom testimony from witnesses who were prepared to testify by the

police or prosecutors would almost inevitably appear stronger than out-of-

court statements gathered by defense investigators.
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In assessing the materiality of exculpatory evidence, the focus should be

on what the evidence can lead to, not how strong the evidence would be

when considered by itself.175 In fact, some of the sworn testimony presented

by Porter’s postconviction attorneys seemed as if it would be likely to lead to

strong exculpatory testimony. One of the af‹ants stated, for example, that

Porter was innocent because Simon’s girlfriend “told a woman (who later

told the af‹ant) that Simon committed the murders.”176 While the af‹ant’s

statement would be double or triple hearsay, the statement indicates that

Gursel should have investigated Simon’s girlfriend, perhaps subpoenaing

her as a witness so that she could testify and be cross-examined with respect

to what she had seen at the time of the shooting and what she had said

about it afterward. In order to assess the materiality of exculpatory evidence

Gursel might have presented, the Illinois courts needed to hold an eviden-

tiary hearing at which the defense exculpatory evidence could be fully pre-

sented. As in many postconviction ineffective assistance of counsel claims,

however, the courts refused Porter’s request for an evidentiary hearing.

The way in which the courts applied Strickland ’s prejudice prong in these

two cases exempli‹es the kind of review that is frequently provided to cap-

ital defendants who attack their convictions or death sentences on grounds

of ineffective assistance of counsel. The Fourth Circuit’s failure to carefully

scrutinize the government’s evidence and the Seventh Circuit’s failure to

properly evaluate exculpatory evidence offered by the defense indicates that

courts’ monitoring of counsel’s representation under the Strickland test

does not provide suf‹cient protection to innocent death row defendants.
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